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On October 13, 2016, the US Securities and 
Exchange Commission (SEC) adopted 
sweeping changes to investment com-

pany reporting obligations under the Investment 
Company Act of 1940, as amended (1940 Act) 
(Reporting Rules).1 In last month’s issue we exam-
ined new Form N-PORT, which requires monthly 
reporting of a fund’s portfolio holdings and certain 
risk metrics, along with extensive other data. More 
broadly, we considered the possible uses of the new 
information by the SEC Staff  and other uncertain-
ties for funds, their investment advisers and others 
created by the Reporting Rules, as well as possible 
steps for preparation for the Reporting Rules. 

In this article we look at (1) new Form N-CEN, 
an annual form requiring census-type informa-
tion that will replace current semi-annual fi lings of 
Form N-SAR; (2) amendments to Regulation S-X 
to, among other things, standardize funds’ deriva-
tives disclosures; and (3) amendments to certain 
SEC forms to require more information regard-
ing funds’ securities lending activities. While these 
changes do not represent the seismic shift to fund 
reporting represented by Form N-PORT, they none-
theless raise many of the same concerns outlined in 

our previous article, in particular the implications 
of Form N-CEN reporting on SEC Staff  monitor-
ing and examination eff orts. Following an overview 
of Form N-CEN and amended Regulation S-X, we 
highlight certain new or revised disclosure items 
that may present potential areas of SEC Staff  focus 
or which may create the need for advance consider-
ation by fund advisers. Th e article closes with a more 
detailed review of the requirements of Form N-CEN, 
amended Regulation S-X, and other form changes. 

Overview
New Form N-CEN replaces Form N-SAR 

(adopted in 1985 and outdated in its current form) 
as the form on which all registered investment com-
panies, other than face-amount certifi cate companies, 
must report certain census-type information. While 
Form N-CEN retains many of the disclosure items 
currently required by Form N-SAR, the new form 
substantially updates and augments reported infor-
mation. Form N-CEN must be submitted in extensi-
ble markup language (XML), a structured data format 
that will increase the transparency of submitted data, 
permitting the SEC and third parties to effi  ciently 
collect, aggregate and analyze submitted information.
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New or augmented items required by Form 
N-CEN include, notably:

Detailed information on securities lending 
transactions, securities lending agents and cash-
collateral managers, types of payments to such 
agents, and indemnifi cation arrangements;
Information on fi nancial support received from 
certain affi  liated entities;
Information specifi c to exchange-traded funds 
(ETFs) and exchange traded managed funds 
(ETMFs), including identifying and other infor-
mation on each authorized participant (AP) and 
information on the purchase and redemption of 
creation units;
Additional information on unit investment 
trusts (UITs) that are investment company sepa-
rate accounts;
Additional information on closed-end funds and 
small business investment companies (SBICs), 
including information relating to rights off er-
ings and secondary off erings;
In addition to the information currently required 
by Form N-SAR regarding a material change in 
valuation methodologies, identifi cation of the 
asset type and type of investment involved;
Whether any net asset value (NAV) error 
resulted in payments to shareholders or repro-
cessing of shareholder accounts;
Information on the availability and use of lines 
of credit, and inter-fund borrowing and lending 
(Lending/Borrowing Information);2 and 
If applicable, a fund’s swing factor upper limit and 
whether the fund engaged in swing pricing during 
the reporting period (Swing Pricing Information).3

Amendments to Regulation S-X mandate, 
among other changes, enhanced, standardized and 
more prominent derivatives disclosure in the fi nancial 
statements included in funds’ registration statements 
and shareholder reports. As amended, Regulation 
S-X requires funds to provide detailed information 
on holdings in open futures contracts, open forward 

foreign-currency contracts, and open swap contracts, 
as well as to provide additional disclosure on written 
and purchased options. Th e amended requirements 
largely refl ect current prevailing disclosure practices 
relating to derivative instruments. Th e disclosure 
requirements are largely similar to the derivatives dis-
closure requirements of Form N-PORT, including, 
importantly, the requirement to disclose the under-
lying components of a non-public index or custom 
basket if the index or custom basket is the reference 
instrument for certain derivative contracts, and if the 
notional amount of the derivative contract exceeds 
1 percent of the fund’s NAV. Th e amendments to 
Regulation S-X also augment reporting requirements 
for other investments, including reporting of invest-
ments in fund affi  liates, and revised rules prescribing 
the form and content of fund fi nancial statements. 

Finally, the Reporting Rules amend Forms N-1A 
and N-3 to require additional disclosure regard-
ing securities lending activities in funds’ statements 
of additional information (SAI) (or, in the case of 
closed-end funds, Form N-CSR), including disclo-
sure of gross and net income from securities lend-
ing activities and fees and/or compensation paid by 
funds in connection with these activities.

Compliance Dates: 

Form N-CEN Th e SEC set a compliance date of 
June 1, 2018 for all funds. Form 
N-SAR will be rescinded on June 
1, 2018. After the compliance 
date, funds should report on Form 
N-CEN within 75 days of the 
fund’s fi scal year end (75 days after 
the calendar year end for UITs).
Th e compliance date for a related 
amendment to the Form N-CSR 
exhibit requirements is also June 1, 
2018. See “Form N-CEN: 
Details—Form N-CSR Change 
Related to New Form N-CEN” 
infra for more information. 
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Reporting of Lending/Borrowing 
Information will not be required 
until December 1, 2018, for 
funds and fund groups with net 
assets of over $1 billion as of the 
end of their most recent fi scal 
year (Larger Funds), and June 1, 
2019, for funds and fund groups 
with net assets of less than $1 
billion as of the end of their 
most recent fi scal year. Reporting 
of Swing Pricing Information, 
if applicable, will be required 
beginning November 18, 2018.

Amendments 
to Regulation 
S-X and 
Forms 
Relating to 
Securities 
Lending 
Activities

Th e SEC set a compliance 
date of August 1, 2017 for the 
amendments to Regulation S-X 
and the amendments to forms 
relating to securities-lending 
disclosure. Shareholder reports 
and registration statements 
fi led on or after August 1, 2017 
should comply with these new 
disclosure requirements.

Considerations Relating to 
Form N-CEN and Amended 
Regulation S-X Reporting

As noted in our previous article, the submission 
of information in XML format will allow the SEC 
to process and analyze information in ways that will 
have important consequences for funds, particularly 
with respect to SEC examinations and enforce-
ment actions. Form N-PORT will provide the SEC 
monthly with a stream of timely data which may 
be analyzed to identify, among other things, funds 
that are performance outliers or whose performance 
may appear to the SEC Staff  to be inconsistent with 
fund investment strategies or other benchmarks. In 
contrast, Form N-CEN provides a relatively static 
annual snapshot of a fund’s profi le, operations, and 
service providers. 

Nonetheless, certain information reported on 
Form N-CEN (and not previously reported on 
Form N-SAR), may present a higher risk of elic-
iting inquiries from the SEC Staff . For example, 
open-end funds will be required to disclose on 
Form N-CEN whether any NAV error resulted in 
payments to shareholders or reprocessing of share-
holder accounts. Reporting of this information 
may prompt the SEC Staff  to ask how aggregate 
losses to a fund were calculated, whether NAV cor-
rection policies and procedures were followed, how 
aff ected shareholders were identifi ed and made 
whole, and could result in an examination request 
merely due to the notice fi ling. Form N-CEN also 
requires additional information relating to valu-
ation. In this respect, in addition to the current 
requirement in Form N-SAR that a fund disclose 
any material change in valuation methodologies, 
Form N-CEN requires the fund to identify the 
asset type and type of investment aff ected by the 
change. It is not diffi  cult to imagine a robo-exam 
request in which the SEC Staff  asks a fund to vali-
date the original or modifi ed valuation methodol-
ogy and to provide the results of any back-testing 
of such methodologies for the investments that are 
impacted by the change. Increased inquiries in the 
form of robo-exam requests or otherwise may also 
be accompanied by increased inquiries or claims 
from potential litigants seeking to police fund 
operations.

Form N-CEN and amended Regulation S-X 
also raise issues relating to disclosure of informa-
tion that may need to be resolved with third par-
ties prior to the relevant compliance dates. Form 
N-CEN requires ETFs to report identifying infor-
mation about their respective APs. Generally, APs 
are not identifi ed in ETF registration statements 
and AP agreements generally provide that APs not 
be identifi ed in the ETF’s disclosure documents. 
ETFs may wish to examine their AP agreements 
to confi rm that disclosure of any AP-specifi c infor-
mation required by Form N-CEN is not prohib-
ited by the agreements. Likewise, Regulation S-X 
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complete Parts A and B and fi le any attachments 
required by Part G; funds organized as manage-
ment investment companies, other than SBICs, 
must complete Part C; closed-end funds and SBICs 
must complete Part D; ETFs and ETMFs (includ-
ing those organized as UITs) must complete Part E; 
and UITs must complete Part F.4

Part A: General Information. Both Forms 
N-SAR and N-CEN require information about the 
covered reporting period. 

Part B: Information About the Registrant. 
In addition to the information required by Form 
N-SAR, Form N-CEN requires:

A fund’s CIK, LEI,5 public website (if any), and 
location of its books and records;6 
Information about a fund’s directors and chief 
compliance offi  cer, including the Central 
Registration Depository (CRD) number for 
each director and chief compliance offi  cer, if 
available;
Information regarding fi nancial support a fund 
has received from certain affi  liated entities dur-
ing the reporting period;7 
Whether a fund has relied on exemptive relief 
granted by the SEC from one or more provisions 
of the 1940 Act, the Securities Act of 1933, or 
the Securities Exchange Act of 1934 during the 
reporting period;
Whether a fund’s independent public accountant(s) 
identifi ed any material weaknesses in its report 
on the fund’s internal controls and whether 
the accountant’s opinion on the audit of the 
fund’s fi nancial statements was qualifi ed in any 
manner;
With respect to a material change in valuation 
methods, in addition to the information cur-
rently required by Form N-SAR, the (1) “asset 
type” category (as specifi ed in Form N-PORT) 
and (2) type of investment involved;
Whether any NAV error resulted in payments 
to shareholders or reprocessing of shareholder 
accounts; and

requires a fund to disclose potentially confi dential 
information regarding the underlying compo-
nents of a non-public index or custom basket, if 
the index or custom basket is the reference instru-
ment for certain derivative contracts, and if the 
notional amount of the derivative contract exceeds 
1 percent of the fund’s NAV as of the close of the 
period. Currently, many index providers’ license 
arrangements do not allow for such disclosure, 
except to licensees. Funds will need to consider 
whether derivatives holdings disclosure under 
amended Regulation S-X would violate the dis-
closure restrictions of any licensing arrangements 
and how to meet the new disclosure requirements. 
As mentioned earlier, a similar disclosure require-
ment also appears in Form N-PORT; however, as 
a timing matter, the Regulation S-X amendments 
are eff ective on August 1, 2017—almost a full year 
before the fi rst Form N-PORT must be fi led by 
Larger Funds. 

New Form N-CEN: Details
Form N-CEN requires all registered invest-

ment companies, other than face-amount cer-
tifi cate companies, to provide much of the same 
general census-type information already contained 
in reports on Form N-SAR. In contrast to Form 
N-SAR, which is reported semi-annually within 
60 days after the end of a fund’s fi scal year and sec-
ond fi scal quarter (but annually for UITs 60 days 
after the close of the calendar year), a fund must 
fi le Form N-CEN within 75 days of the fund’s fi s-
cal year-end. A fund with multiple series having 
diff erent fi scal year-ends must fi le a separate report 
covering all series with the same fi scal year-end. A 
UIT must fi le one Form N-CEN within 75 days of 
the calendar year-end. All information submitted 
on Form N-CEN is publicly available immediately 
upon fi ling. 

Th e discussion of Form N-CEN below high-
lights additional disclosure requirements in Form 
N-CEN that diff er materially from the information 
currently reported on Form N-SAR. All funds must 
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Whether any payments of dividends or distri-
butions were made to shareholders requiring a 
written statement pursuant to Section 19(a) of 
the 1940 Act and Rule 19a-1 thereunder.

Part C: Additional Questions for Management 
Investment Companies. For each fund organized 
as a management company, other than a SBIC, in 
addition to information currently required by Form 
N-SAR, Part C of Form N-CEN requires:

Specifi c information on the classes of an open-
end fund, including identifying information for 
each share class outstanding and the number of 
classes authorized, added, and terminated dur-
ing the reporting period; 
Th e type of fund;8 
If an index fund, whether the index the fund 
tracks is constructed by an affi  liated person of 
the fund and, if so, whether the index is exclu-
sively constructed for the fund. An index fund 
must further provide information regarding 
tracking diff erences and tracking errors;9

If a master-feeder fund, identifying information 
with respect to each registered and unregistered 
feeder fund, and, if a feeder fund, identifying 
information on its master fund; 
Whether the fund seeks to operate as a non-
diversifi ed investment company, as defi ned in 
Section 5(b)(2) of the 1940 Act;10 
Whether the fund invests in any controlled for-
eign corporations for purposes of investing in 
certain types of instruments, including com-
modities, and, if so, the name and LEI of the 
subsidiary;
With respect to securities lending:

Whether the fund is authorized to engage in 
securities lending; 
Whether the fund loaned securities during 
the reporting period (and, if so, whether 
any borrower defaulted on its obligations 
which resulted in the fund having to liqui-
date pledged collateral or being otherwise 

adversely aff ected, and whether the fund is 
indemnifi ed against borrower default, and, if 
so, whether it exercised this right); 
Information about each securities lending 
agent and cash collateral manager, including 
whether such agent(s) is a fi rst or second-tier 
affi  liate of the fund; 
Information about the types of payments 
made to securities lending agents and 
cash collateral managers; and
Th e monthly average of the value of securi-
ties on loan and net income from securities 
lending activities. 

Whether the fund relied on certain rules under 
the 1940 Act during the reporting period. In 
addition to Rules 10f-3 (exemption for the 
acquisition of securities during the existence of 
an underwriting or selling syndicate) and 17a-7 
(exemption of certain purchase or sale transac-
tions between a fund and certain affi  liated per-
sons) covered by Form N-SAR, Form N-CEN 
adds reporting on Rules 12d1-1 (exemptions 
for investments in MMFs), 15a-4 (temporary 
exemption for certain investment advisers), 
17a-6 (exemption for transactions with portfo-
lio affi  liates), 17a-8 (mergers of affi  liated funds), 
17e-1 (brokerage transactions on a securities 
exchange), 22d-1 (exemption from Section 22(d) 
to permit sales of redeemable securities at 
prices which refl ect sales loads set pursuant 
to a schedule), 23c-1 (repurchase of securities 
by closed-end funds), and 32a-4 (independent 
audit committees); 
Additional information regarding a fund’s 
expense limitation arrangements, includ-
ing whether any fees waived are subject to 
recoupment and whether any waived fees were 
recouped;
Information on whether a fund service pro-
vider was hired or terminated during the 
reporting period and whether the service 
provider is affi  liated with the fund or its 
adviser(s);
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Information on each person providing pricing 
services, whether it is affi  liated with the fund or 
its adviser(s), and whether any pricing service 
was hired or terminated during the reporting 
period;
Information on each committed and uncom-
mitted line of credit, including the size of the 
line, the lender(s), whether the line is shared 
with other funds, whether the fund drew on the 
line of credit during the reporting period and, if 
so, the average dollar amount outstanding and 
number of days in use;11

Whether the fund engaged in inter-fund lend-
ing or inter-fund borrowing during the report-
ing period and, if so, the average amount of the 
loan and the number of days in use;12 and
Whether the fund engaged in swing pricing dur-
ing the reporting period, and, if so, the swing-
factor upper limit set by the fund.13

Part D: Additional Questions for Closed-
End Funds and SBICs. Similar to Form N-SAR, 
closed-end funds and SBICs are required to report 
information on the securities they have issued, 
repurchases of securities during the reporting 
period, any default on long-term debt or dividends 
in arrears, and modifi cation to instruments defi n-
ing the rights of holders—although some of these 
disclosure items are simplifi ed in Form N-CEN. 
Form N-CEN requires additional information 
relating to rights off erings and secondary off erings. 
In addition, closed-end funds must report advisory 
fees as a percentage of net assets and both closed-
end funds and SBICs must report net operating 
expenses as a percentage of net assets. (Open-end 
funds currently report this information in XBRL 
format on Form N-1A.) SBICs also are required to 
provide information regarding investment advisers, 
transfer agents, and custodians in Part D, as they 
are not subject to Part C, where closed-end and 
open-end funds report this information. 

Part E: Additional Questions for ETFs 
and ETMFs. Form N-CEN introduces a series of 

questions that elicit information unique to ETFs 
and ETMFs including:

Th e exchange on which the fund is listed and 
the fund’s ticker symbol;
Information about each AP, including (1) iden-
tifying information (for example, full name, 
SEC fi le number, CRD number, and LEI), 
(2) the dollar value of fund shares purchased 
and redeemed by each AP during the reporting 
period, and (3) whether any AP was required to 
post collateral in connection with the purchase 
or redemption of fund shares during the report-
ing period;
Th e number of fund shares required to form a 
creation unit;
Based on the dollar value paid for each creation 
unit purchased by APs during the reporting 
period, (1) the average percentage of the dollar 
value composed of cash, (2) the standard deviation 
of the percentage of the dollar value composed of 
cash, (3) the average percentage of the dollar value 
composed of non-cash assets and other positions 
exchanged in-kind, and (4) the standard deviation 
of the percentage of the dollar value composed of 
non-cash assets and other positions exchanged in-
kind. Parallel information must be provided for 
the redemption of creation units;
For creation units purchased by APs during 
the reporting period, the average transaction 
fee, (1) charged in dollars per creation unit, 
(2) charged for one or more creation units 
on the same business day, and (3) charged as 
a percentage of the value of the creation unit. 
For those creation units purchased by APs that 
were fully or partially composed of cash, the 
average transaction fee, (1) charged in dollars 
per creation unit, (2) charged for one or more 
creation units on the same business day, and 
(3) charged as a percentage of the value of the 
cash in the creation unit. Parallel information 
must be provided for the redemption of cre-
ation units;
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For a UIT that is an index fund, whether the 
index the fund tracks is constructed by an affi  li-
ated person of the fund and whether the index is 
exclusively constructed for the fund and informa-
tion regarding tracking diff erence and tracking 
error; and14 
Whether the fund qualifi es as an “in-kind 
ETF” for purposes of Rule 22e-4 under the 
1940 Act.15

Part F: Additional Questions for UITs. Unlike 
Form N-SAR, which generally does not diff erentiate 
between UITs that are, and that are not, insurance 
company separate accounts, Form N-CEN makes 
this distinction and requires UITs that are insur-
ance company separate accounts to make additional 
disclosure. A UIT that is an insurance company 
separate account is additionally required to disclose, 
(1) its series identifi cation number; (2) for each 
security with a contract identifi cation number, the 
number of individual contracts in force at the end 
of the reporting period, and certain other census-
type information, including information relating to 
Section 1035 exchanges;16 and (3) whether the fund 
relied on Rules 6c-7 or 11a-2 under the 1940 Act 
during the reporting period. Th e Adopting Release 
notes that this information is either not currently 
fi led with the SEC or is not fi led in a structured for-
mat, thus providing the SEC with more data specifi c 
to these products and enhancing the SEC’s ability to 
monitor trends in the variable-annuity and variable-
life insurance markets.

Part G: Attachments. Certain exhibits required 
on Form N-SAR are eliminated on Form N-CEN 
or will be reported elsewhere.17 Form N-CEN adds 
one new exhibit: A fund (other than a MMF) must 
provide further information if it received fi nancial 
support from certain affi  liated entities. (See “Part B: 
Information About the Registrant” supra.) Exhibits to 
Form N-CEN do not need to be submitted in XML 
format. 

Form N-CSR Change Related to New Form 
N-CEN. Form N-CEN eliminates the current 

Form N-SAR requirement to fi le a letter reporting 
a change in a fund’s independent registered public 
accountants. Eff ective June 1, 2018, this informa-
tion must be fi led as an exhibit to Form N-CSR. 
Th e Adopting Release explains that since Form 
N-CSR is fi led semi-annually, the change will 
provide the SEC Staff  more timely notice of any 
change to a fund’s independent registered public 
accountants.

Items Required by Form N-SAR that Are 
Eliminated by Form N-CEN. Form N-CEN elimi-
nates a number of Form N-SAR reporting items. 
In the Adopting Release, the SEC noted that these 
previously reported items are no longer needed, out-
dated in their current form, provide only minimal 
benefi ts to an SEC review and impose signifi cant 
costs on funds, or otherwise are, or will be, reported 
on other SEC forms.18

Amendments to Regulation S-X 
Regulation S-X contains the requirements for 

the presentation of fund fi nancial statements in reg-
istration statements and shareholder reports.19 Th is 
section discusses some of the signifi cant changes 
mandated by amended Regulation S-X.20 

Derivatives Disclosure. Rule 12-13 (invest-
ments other than securities) is currently used by 
funds to report holdings in all derivatives, other 
than exchange-traded options. Because Rule 12-13 
serves as a “catch all” category for investments 
that are not otherwise covered in the schedules to 
fund fi nancial statements, funds report informa-
tion on open-futures contracts, open forward cur-
rency contracts, and open swap contracts based 
on general disclosure conventions in the industry. 
Th e amendments to Regulation S-X re-designate 
current Rule 12-13 as new Rule 12-13D and add 
three separate new disclosure categories: Rules 
12-13A (Open futures contracts), 12-13B (open 
forward foreign currency contracts), and 12-13C 
(open swap contracts). Th e new rules prescribe 
disclosure that is tailored to the specifi c derivative 
instrument.21 
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Investment 
Type

Current Rule or Reporting 
Conventions

Material Changes Prescribed by New Rules 
12-13A, 12-13B and 12-13C

Open Futures 
Contracts

Rule 12-13—a description of the 
contract (including the expiration date), 
the number of contracts held, and any 
unrealized appreciation or depreciation.

New Rule 12-13A—additionally disclose 
the name of the reference asset or index in 
the description of the contract, the notional 
amount, and the value of the contract.

Open Forward 
Foreign 
Currency 
Contracts

Rule 12-13—a description of the contract 
(including a description of what is to be 
purchased and sold, and the settlement 
date), the amount to be purchased and 
sold on the settlement date, and any 
unrealized appreciation or depreciation.

New Rule 12-13B—additionally disclose the 
counterparty to the transaction.

Open Swap 
Contracts

Rule 12-13—a description of the swap 
(including a description of what is to 
be paid and received, and the maturity 
date), the notional amount, and any 
unrealized appreciation or depreciation.

New Rule 12-13C—additionally disclose, 
(1) the terms of the swap,22 (2) the counterparty 
to the transaction (except for exchange-traded 
and centrally cleared swaps), (3) the value, and 
(4) any upfront payments or receipts.
 In the case of a swap contract with a 
reference instrument that is an index or basket 
of investments for which the components 
are publicly available on a website, or if the 
notional amount of the contract does not 
exceed 1 percent of the fund’s NAV, each as of 
the balance sheet date, a fund must identify the 
index or basket. If the reference instrument is 
an index or basket that is not publicly available 
on a website, and the notional amount of the 
contract exceeds 1 percent of the fund’s NAV 
as of the balance sheet date, the fund must 
identify the index or basket and separately 
list the 50 largest components and any other 
components where the notional value of the 
component exceeds 1 percent of the notional 
value of the index or basket. With respect 
to these separately listed components, the 
fund must disclose the (1) quantity held, 
(2) the value at the close of the period, 
(3) the percentage value when compared to the 
basket’s net assets, and (4) a description of the 
underlying investment as would be required by 
Article 12 of Regulation S-X.
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Rules 12-12B (Open option contracts written) 
and 12-12 (Investments in securities of unaffi  liated 
issuers) are used by funds to report open option 

contracts. Th e SEC amended current disclosure 
requirements applicable to both written and pur-
chased option contracts as described below:

Other 
Investments

Rule 12-13—a description of the 
investment, the balance at the close of 
period (quantity), and the value. 

Re-designated as Rule 12-13D—the SEC revised 
the instructions to the rule to require a fund 
to, (1) additionally categorize the schedule, as 
applicable, by the related industry, country or 
geographic region of the investment, and 
(2) disclose information suffi  cient to understand 
the nature and terms of the investment.

Investment Type Current Rules
Material Changes Prescribed by the 
Amended Rules

Open Option 
Contracts Written

Rule 12-12B—the name of the issuer, 
number of contracts (or number of 
shares subject to the option), exercise 
price, expiration date, and value.

Re-designated as Rule 12-13—additionally 
disclose (1) a description of the contract 
(including a description of the underlying 
investment as would be required by Article 
12 of Regulation S-X), (2) the counterparty 
to the transaction (except for exchange-traded 
and centrally cleared options), and (3) the 
contract’s notional amount. 
 If the underlying investment is an index or 
basket of investments, a fund must provide the 
same type of information required for a swap 
contract with a reference instrument that is an 
index or basket of investments. See Open Swap 
Contracts, supra.

Open Option 
Contracts 
Purchased

Rule 12-12—the name of issuer and 
title of issue, balance held at close of 
period (number of shares or principal 
amount of debt), and value. 

Amended instructions to Rule 12-12 apply 
the same additional reporting requirements 
as apply under re-designated Rule 12-13 for 
option contracts written.

Th e Reporting Rules also rescind current Rule 
6-10(a) that some funds relied on to make disclosure 
relating to derivatives in the notes to their fi nancial 
statements. Rescission of Rule 6-10(a) means that 
funds must now prominently disclose details on 
their derivatives investments in the funds’ fi nancial 
statements rather than in the notes to the fi nancial 
statements. 

Investments in, and Advances to, Affi  liates. 
Rule 12-14 prescribes disclosure requirements relat-
ing to investments in, and advances to, “affi  liates” 
or companies in which the fund owns 5 percent or 
more of the outstanding voting securities. Amended 
Rule 12-14 removes the current requirement to dis-
close the amount of equity in net profi t and loss for 
the reporting period. Instead, funds must disclose 
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(1) the net realized gain or loss, and (2) the net 
increase or decrease in unrealized appreciation or 
depreciation for each affi  liated investment. Funds 
also must disclose (1) the aggregate of realized gain 
or loss, and (2) the aggregate increase or decrease 
in unrealized appreciation or depreciation for 
investments in affi  liates not held at the close of 
the period. 

Other Amendments Relating to Schedules of 
Investments. Th e SEC also signifi cantly amended the 
instructions to Rule 12-12 through 12-14. Th e revised 
instructions augment and standardize, where relevant, 
the information provided in the funds’ schedules to 
their fi nancial statements. Signifi cant additional dis-
closure mandated by the revised instructions to Rules 
12-12 through 12-14 are set forth below.
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Categorize schedule as required by 
Instruction 2 to Rule 12-12.23

■ ■

Provide subtotals for each category of 
investments, subdivided by both (1) 
type of investment, and (2) industry, 
country, or geographic region, 
together with their percentage value 
compared to net assets.24

■ ■ ■ Note25 ■

Identify each security the value 
of which was determined using 
signifi cant unobservable inputs.

■ ■ ■ ■ ■ ■ ■ ■ ■

Indicate each investment that 
cannot be sold because of applicable 
restrictions or conditions.26

Note27 Note28 ■ ■ ■ ■ ■

Indicate the interest rate or 
preferential dividend rate and 
maturity date for certain debt 
instruments.29

■ ■ ■ ■

Indicate each security held in 
connection with open put or call 
options, loans for short-sales, or 
where any portion of an investment 
is on loan.30

■ ■ ■

Other Amendments to the Form and Content 
of Financial Statements. Th e SEC adopted certain 
other amendments to the form and content of fund 
fi nancial statements including, notably to:

Remove the current tax-basis disclosure requirement 
from current Rules 12-12, 12-12C, and 12-13, and 
include it in Article 6 of Regulation S-X so that tax-
basis disclosure relates to the portfolio as a whole; 
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Eliminate current Rule 6-04.4, which 
requires disclosure of “total investments” on 
a fund’s balance sheet under “Assets.” Th e 
SEC observed that investments in derivatives 
could potentially be presented under both 
assets and liabilities on the balance sheet mak-
ing, for example, the totaling of a derivatives 
contract with unrealized appreciation, and a 
liability balance for a separate derivative con-
tract with unrealized depreciation potentially 
misleading; 
Amend instructions to Rule 6-07.1 to require 
funds to make a separate disclosure for other 
types of income (for example, income from 
non-cash dividends or payment of in-kind inter-
est) in the statement of operations, if all income 
of the particular type exceeds 5 percent of the 
fund’s investment income; and
Amend Rules 6-07.7(a) and 6-07.7(c) (cur-
rent Rule 6-07.7(d)) to conform statement 
of operations disclosures of, (1) the net real-
ized gains or losses from investments, and 
(2) the net increase or decrease in the unrealized 
appreciation or depreciation of investments 
to refl ect the updated derivatives disclosure 
requirements.

Amendments to Forms Relating 
to Securities Lending Activities

According to the Adopting Release, in order 
to provide investors with more information on 
funds’ securities lending activities and the impact 
of securities lending on fund performance, the SEC 
adopted amendments to certain forms to require 
standardized disclosure relating to these activities in 
SAIs (Forms N-1A and N-3) and, with respect to 
closed-end funds only, shareholder reports (Form 
N-CSR).31 A fund must disclose: (1) gross and net 
income from securities lending activities and related 
services; (2) fees and/or compensation paid by it in 
connection with securities lending, in the aggregate 
and broken-out by enumerated categories; and (3) a 
description of the services provided to the fund by 

the securities lending agent during the most recent 
fi scal year. Notably, the SEC was persuaded by com-
menters who argued that public disclosure of spe-
cifi c fee arrangements with securities lending agents 
(including any revenue-sharing split), a proposed 
requirement, was unnecessary.

George J. Zornada is a partner in the Boston 
offi  ce of K&L Gates LLP and Yoon Y. Choo is 
Of Counsel in the fi rm’s Washington, DC offi  ce.

NOTES
1 Investment Company Reporting Modernization, 

Release Nos. 33-10231; 34-79095; IC-32314 
(Oct. 13, 2016) (Adopting Release) https://www.sec.
gov/rules/fi nal/2016/33-10231.pdf.

2 Concurrently with the adoption of the Reporting 
Rules, the SEC adopted new and amended rules 
impacting open-end funds’ liquidity management. 
New Rule 22e-4 under the 1940 Act requires open-
end funds (other than money market funds (MMFs)) 
to adopt liquidity risk management programs and 
disclose liquidity-related information. See Liquidity 
Risk Management Programs, Release Nos. 33-10233; 
IC-32315 (Oct. 13, 2016), available at https://www.
sec.gov/rules/fi nal/2016/33-10233.pdf. 

3 In a companion release to the SEC’s release on liquid-
ity risk management, the SEC adopted amendments 
to Rule 22c-1 under the 1940 Act to permit, but 
not require, open-end funds (other than MMFs and 
ETFs) to use “swing pricing”—a process of adjusting 
the NAV of fund shares so that purchasing or redeem-
ing investors bear a portion of the costs of entering 
or exiting the fund under certain circumstances. See 
Investment Company Swing Pricing, Release Nos. 
33-10234; IC-32316 (Oct. 13, 2016), available at 
https://www.sec.gov/rules/fi nal/2016/33-10234.pdf.

4 Funds that are registered on Form N-3 must also 
complete certain items in Part F as directed by Item 
B.6.c.i of Form N-CEN.

5 Th e LEI is a unique identifi er generally associated 
with a single corporate entity and is intended to 
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provide a uniform international standard for iden-
tifying counterparties to a transaction. LEIs are 
assigned by utilities recognized by the Global LEI 
Regulatory Oversight Committee or accredited by 
the Global LEI Foundation.

6 To avoid the fi ling of duplicative information, the 
SEC amended Forms N-1A, N-2, N-3, N-4 and N-6 
to exempt funds from the books-and-records disclo-
sure requirements on those registration forms if the 
information is reported on Form N-CEN. 

7 Th ese include any affi  liated person, promoter, or 
principal underwriter of the fund, or an affi  liated 
person of such a person. Th e form clarifi es that 
routine waiver of fees or reimbursement of a fund’s 
expenses would not constitute fi nancial support and 
lists other exclusions from the meaning of fi nancial 
support, including routine inter-fund lending. 

8 A fund must self-identify as: (1) an ETF or ETMF; 
(2) an index fund; (3) a fund seeking to achieve per-
formance results that correlate with a benchmark (i.e., 
a multiple of a benchmark, the inverse of a bench-
mark, or a multiple of the inverse of a benchmark); 
(4) an interval fund; (5) a fund-of-funds; (6) a master-
feeder fund; (7) a MMF; (8) a target-date fund; or 
(9) an underlying fund to a variable-annuity or 
variable-life-insurance contract. 

9 An index fund must provide: (1) the annualized dif-
ference, before and after fees and expenses, between 
the fund’s total return and the index’s return during 
the reporting period; and (2) the annualized standard 
deviation, before and after fees and expenses, of the 
daily diff erence between the fund’s total return and 
the index’s return during the reporting period. Th e 
SEC stated in the Adopting Release that in providing 
this information, it expects an index fund that is an 
ETF to use its NAV-based total return, rather than 
market-based total return.

10 Th is item diff ers from the information requested 
on Form N-SAR, which requires a fund to report 
whether it was a diversifi ed investment company 
at any time during the period or at the end of the 
reporting period. Th e Adopting Release explains that 
the change is intended to capture those funds that 

seek to operate as non-diversifi ed funds—even if they 
meet the defi nition of a diversifi ed fund at the end of 
a reporting period.

11 Th e compliance date for disclosure of Lending/
Borrowing Information is later than the compli-
ance date to fi le Form N-CEN. See “Overview—
Compliance Dates,” supra.

12 Id.
13 Th e compliance date for disclosure of Swing Pricing 

Information is later than the compliance date to 
fi le Form N-CEN. See “Overview—Compliance 
Dates,” supra.

14 As with index funds, ETFs and ETMFs must pro-
vide: (1) the annualized diff erence, before and 
after fees and expenses, between the fund’s total 
return and the index’s return during the reporting 
period; and (2) the annualized standard deviation, 
before and after fees and expenses, of the daily diff er-
ence between the fund’s total return and the index’s 
return during the reporting period.

15 Th e compliance date for this disclosure Item is 
the same as the compliance date for disclosure of 
Lending/Borrowing Information. See “Overview−
Compliance Dates,” supra.

16 Th is information includes: (1) name of the security, 
(2) contract identifi cation number, (3) total assets attrib-
utable to the security, (4) number of contracts sold, 
(5) gross premiums received, (6) gross premiums received 
pursuant to Section 1035 exchanges, (7) number of con-
tracts aff ected in connection with premiums paid pursu-
ant to Section 1035 exchanges, (8) amount of contract 
value redeemed, (9) amount of contract value redeemed 
pursuant to Section 1035 exchanges, and (10) num-
ber of contracts aff ected in connection with contract 
value redeemed pursuant to Section 1035 exchanges.

17 Th ese include exhibits relating to policies with 
respect to securities investments, matters submitted 
to a vote of security holders, changes in security for 
debt, default and arrears on senior securities, changes 
in control, terms of new or amended securities, 
revaluation of assets or restatement of capital share 
account, changes in a fund’s independent registered 
public accountants, mergers, transactions eff ected 



VOL. 24, NO. 3  •  MARCH 2017 13

Copyright © 2017 by CCH Incorporated. All Rights Reserved.

pursuant to Rule 10f-3 under the 1940 Act, and 
actions required to be reported pursuant to Rule 2a-7 
under the 1940 Act.

18 Eliminated N-SAR items include: reporting of 
considerations which aff ected the participation of 
brokers-dealers in commissions or other compen-
sation paid on portfolio transactions; items relat-
ing to fees and expenses, including front-end and 
deferred/contingent sales loads, redemption 
and account maintenance fees, Rule 12b-1 fees, 
and advisory fees; information relating to adjust-
ments to shares outstanding by stock split or stock 
dividend, minimum initial investments, investment 
practices, portfolio turnover, number of shares out-
standing, number of shareholder accounts, and 
certain other condensed balance sheet data items; 
certain information specifi c to SBICs and UITs; 
and monthly sales and repurchase information for 
closed-end funds.

19 For purposes of this discussion of Regulation S-X, 
references to “funds” also include business develop-
ment companies.

20 Th e amendments to Regulation S-X renumber certain 
rules in Article 12 and break-out current Rule 12-13 
into four separate subsections. Th e table below sets 
forth the current and amended numbering schemes:

21 In conjunction with the expanded derivatives disclo-
sure requirements, the SEC eliminated the exception 
in Schedule II of current Rule 6-10 which does not 
require reporting under current Rule 12-13 if the 
investments, at both the beginning and end of the 
period, amount to 1 percent or less of the value of 
a fund’s total investments. In eliminating the excep-
tion, the SEC reasoned that a fund may have sig-
nifi cant notional amounts in its portfolio that could 
be valued at 1 percent or less of the value of its total 
investments. 

22 Instructions to new Rule 12-13C state that the 
description provided should be suffi  cient to under-
stand the terms of payments to be received and paid 
and outlines disclosure required for credit-default 
swaps, interest-rate swaps, and total-return swaps. 

23 Th e proposed rule would have required a fund to 
categorize investments in this schedule by (1) type 
of investment, (2) the related industry, and (3) the 
related country or geographic region. Th e SEC ulti-
mately did not require categorization by both indus-
try and country or geographic region, agreeing with 
commenters who argued that such presentation may 
be confusing to investors.

24 Currently, funds are required to provide subtotals by 
a single type of group such as business grouping or 
instrument; industry, country or geographic region; 
or not at all. 

Current rules Amended rules

12-12 (Investments 
in securities of 
unaffi  liated issuers)

Same

12-12A 
(Investments—
securities sold short)

Same

12-12B (Open 
option contracts 
written)

12-13 (Open option 
contracts written)

12-12C (Summary 
schedule of 
investments 
in securities of 
unaffi  liated issuers)

12-12B (Summary schedule 
of investments in securities 
of unaffi  liated issuers)
12-12C (Removed and 
reserved)

12-13 (Investments 
other than securities)

12-13A (Open futures 
contracts)
12-13B (Open forward 
foreign currency contracts)
12-13C (Open swap 
contracts)
12-13D (Investments other 
than those presented in 
§§ 210.12-12, 12-12A, 
12-12B, 12-13, 12-13A, 
12-13B, and 12-13C)

12-14 (Investments 
in and advances to 
affi  liates)

Same
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25 Rule 12-13D requires a fund to categorize the 
schedule by type of investment and, as applicable, 
the related industry, country, or geographic region 
rather than requiring subtotals for each category.

26 Th e instructions to Rule 12-13 currently require that 
a fund identify each investment that is not “readily 
marketable,” which is defi ned as including invest-
ments for which there is no independent publicly 
quoted market and investments which cannot be 
sold because of restrictions or conditions applicable 
to the investment.

27 Rule 12-12 already requires a fund to identify 
restricted securities.

28 Rule 12-12B already requires a fund to identify 
restricted securities.

29 For variable rate securities, a fund must describe the 
reference rate and spread and (1) the end of period 
interest rate, or (2) disclose the end of period ref-
erence rate for each reference rate described in the 
schedule. For payment of in-kind securities, a fund 
must disclose the rate paid in-kind.

30 For Rules 12-12 and 12-12B, the amended instruc-
tions add the requirement to indicate whether any 
portion of an investment is on loan. For Rule 12-14, 
this instruction is a new requirement.

31 Th is disclosure was originally proposed to be included in 
a fund’s fi nancial statements. Th e SEC, however, moved 
the disclosure in response to concerns about including 
the disclosure in the fi nancial statements, including 
concerns about the costs and length of such disclosure.
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