
PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 7 NUMBER 11 November 2021

349

352

356

361

364

367

370

Editor’s Note: National Strategy
Victoria Prussen Spears

President Biden Targets Private Employers and Federal 
Employees and Contractors in His “Path Out of The Pandemic” 
Amy C. Hoang, David Y. Yang, Erica L. Bakies,
Rio J. Gonzalez, and Erinn L. Rigney

U.S. Government Defines “Critical Software” for Supply
Chain Security Purposes
Steven G. Stransky

Proposed False Claims Act Amendments Seek to Rein in Escobar 
and Granston Memo
Emily Reeder-Ricchetti and Christian D. Sheehan

Bringing Home the (Davis) Bacon—Third Circuit Applies
FCA Amendment Retroactively to Wage Dispute
John P. Elwood and David Russell

D.C. Circuit May Decide How to Calculate FCA
Offsets in Interlocutory Appeal
Tirzah S. Lollar, Christian D. Sheehan, and Megan Pieper

“Rule of Two” Cheat Sheet
Merle M. DeLancey Jr.

In the Courts
Steven A. Meyerowitz 374

0001 [ST: 1] [ED: m] [REL: 21-11GT] (Beg Group) Composed: Mon Oct 4 20:24:20 EDT 2021

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol007] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

ISSN: 2688-7290

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2021–Pub.4938)

0002 [ST: 1] [ED: m] [REL: 21-11GT] Composed: Mon Oct 4 20:24:20 EDT 2021

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol007] 47



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
MARY BETH BOSCO

Partner, Holland & Knight LLP

PABLO J. DAVIS

Of Counsel, Dinsmore & Shohl LLP

MERLE M. DELANCEY JR.
Partner, Blank Rome LLP

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter

ERIC WHYTSELL

Partner, Stinson Leonard Street LLP

WALTER A.I. WILSON

Partner Of Counsel, Dinsmore & Shohl LLP

iii

0003 [ST: 1] [ED: m] [REL: 21-11GT] Composed: Mon Oct 4 20:24:20 EDT 2021

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol007] 40



Pratt’s Government Contracting Law Report is published 12 times a year by Matthew Bender

& Company, Inc. Copyright © 2021 Matthew Bender & Company, Inc., a member of

LexisNexis. All Rights Reserved. No part of this journal may be reproduced in any form—by

microfilm, xerography, or otherwise—or incorporated into any information retrieval system

without the written permission of the copyright owner. For customer support, please contact

LexisNexis Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call

Customer Support at 1-800-833-9844. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway Suite 18R, Floral Park, New York 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy

and cybersecurity related issues and legal developments. This publication is designed to be

accurate and authoritative, but neither the publisher nor the authors are rendering legal,

accounting, or other professional services in this publication. If legal or other expert advice

is desired, retain the services of an appropriate professional. The articles and columns reflect

only the present considerations and views of the authors and do not necessarily reflect those

of the firms or organizations with which they are affiliated, any of the former or present clients

of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Government Contracting Law Report,

LexisNexis Matthew Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0004 [ST: 1] [ED: m] [REL: 21-11GT] Composed: Mon Oct 4 20:24:20 EDT 2021

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol007] 21



President Biden Targets Private Employers and
Federal Employees and Contractors in His

“Path Out of The Pandemic”

By Amy C. Hoang, David Y. Yang, Erica L. Bakies, Rio J. Gonzalez, and
Erinn L. Rigney*

The authors of this article discuss President Biden’s national strategy for addressing the
COVID-19 pandemic including multiple directives and actions targeted at federal,
private-sector, and healthcare employers.

President Biden recently announced his comprehensive national strategy1 for
addressing the COVID-19 pandemic including multiple directives and actions
targeted at federal, private-sector, and healthcare employers. The strategy
includes regulatory action from the Occupational Safety and Health Adminis-
tration (“OSHA”) and the Centers for Medicare & Medicaid Services (“CMS”)
in addition to two executive orders, all of which include sweeping vaccination
and COVID-19 safety mandates. Though the six-pronged action plan includes
measures focused on:

• Vaccination efforts;

• Protecting already vaccinated individuals;

• Keeping schools safely open;

• Increasing access to testing;

• Safeguarding economic recovery; and

• Improving care for those affected by COVID-19.
This article addresses the specific directives affecting employers.

OSHA EMERGENCY TEMPORARY STANDARD FOR LARGE
PRIVATE-SECTOR EMPLOYERS

As outlined in the president’s six-pronged strategy, the White House has
directed OSHA to issue an emergency temporary standard (“ETS”) that would
require private employers with 100 or more employees to either mandate the

* Amy C. Hoang (amy.hoang@klgates.com) and David Y. Yang (dave.yang@klgates.com) are
partners at K&L Gates LLP practicing in the firm’s government contracts and procurement
policy group. Erica L. Bakies (erica.bakies@klgates.com) is an associate in the firm’s government
contracts and procurement policy and antitrust, competition, and trade regulation practice
groups. Rio J. Gonzalez (rio.gonzalez@klgates.com) and Erinn L. Rigney (erinn.rigney@klgates.com)
are associates in the firm’s labor, employment, and workplace safety practice group.

1 https://www.whitehouse.gov/covidplan/.
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COVID-19 vaccine for its workforce or require weekly COVID-19 testing
before reporting to a worksite. Though limited details were provided, this ETS
would apply to approximately 80 million private-sector workers in the United
States. As part of the ETS, covered employers would also be required to provide
paid time off for time spent obtaining a COVID-19 vaccine as well as for
recovery from post-vaccination symptoms.

As background, OSHA is authorized to issue emergency temporary standards
under limited conditions, specifically when it has determined that workers may
be in grave danger and a new standard is necessary for their protection in the
workplace. After initial publication in the Federal Register, the temporary
standard follows the usual rulemaking procedure for a permanent standard,
though the timeline for a final ruling is within six months of publication.
Finally, an ETS may be challenged in the appropriate U.S. Court of Appeals.2

OSHA most recently issued an ETS on June 10, 2021, that was limited to
the healthcare industry. Prior to that, OSHA had not issued an emergency
temporary standard since November 1983, and that one (related to asbestos)
was invalidated by the U.S. Court of Appeals for the Fifth Circuit about four
months later. It is reasonable to expect that a new ETS may also face legal
challenges, not only in the regular course, but also due to a potential clash with
state legislation and executive actions prohibiting certain requirements related
to COVID-19 vaccinations.

EXECUTIVE ORDERS DIRECTED AT FEDERAL EXECUTIVE
EMPLOYEES AND FEDERAL CONTRACTORS

The president’s plan also includes an executive order3 mandating the vaccine
for federal executive branch employees, with exceptions only as permitted by
law. Pursuant to the executive order, the Safer Federal Workforce Task Force
(“Task Force”) issued guidance on September 13, 2021, with specific imple-
mentation protocols for affected agencies.

A separate executive order4 requires agencies to include a clause in certain
federal contracts providing that contractors must comply with all workplace

2 29 U.S. Code § 655 (“Any person who may be adversely affected by a standard issued under
this section may at any time prior to the sixtieth day after such standard is promulgated file a
petition challenging the validity of such standard with the United States court of appeals for the
circuit wherein such person resides or has his principal place of business, for a judicial review of
such standard. A copy of the petition shall be forthwith transmitted by the clerk of the court to
the Secretary.”).

3 https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-
on-requiring-coronavirus-disease-2019-vaccination-for-federal-employees/.

4 https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-
on-ensuring-adequate-covid-safety-protocols-for-federal-contractors/.
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safety guidelines issued by the Task Force. The Task Force has since issued its
guidance, which states: (1) covered employees must be vaccinated unless
entitled to an exemption, (2) contractor employees and visitors to covered
workplaces must comply with CDC guidelines, and (3) covered contractors
must designate an individual responsible for implementing and monitoring
compliance with the requirements. The Task Force guidance requires agencies
to begin including the requirements when exercising options or extensions in
covered contracts after October 15, 2021. Beginning November 14, 2021,
agencies must include the requirements in new covered contracts. Agencies have
already begun issuing class deviations that will be used to include the executive
order’s requirements in specific types of contracts.

The clause will be included in contracts or contract-like instruments for
services, construction, leases, and concessions. It also will be included in
contracts and contract-like instruments subject to the Service Contract Act or
entered into with the federal government in connection with federal property
or lands and related to offering services for federal employees, their dependents,
or the general public. While the executive order specifically excludes certain
types of federal agreements from compliance with the new requirement, such as
federal grants, contracts below the simplified acquisition threshold (currently
$250,000), and subcontracts solely for the provision of products, both the
executive order and the Task Force guidance “strongly encourage” agencies to
include the requirements into contracts that are not covered or directly
addressed by the executive order.

EXPANDED CMS REGULATIONS FOR HEALTHCARE FACILITIES

The president’s plan also expands on the August 18, 2021 CMS emergency
regulation5 requiring vaccination for nursing facility staff, by requiring employ-
ees of all healthcare facilities that receive funds from Medicare and Medicaid to
be fully vaccinated. The new CMS directive6 will expand the vaccination
mandate to hospitals, home care facilities and dialysis centers in the United
States and will apply to nursing home staff as well as staff in hospitals and other
CMS-regulated settings, including clinical staff, individuals providing services
under arrangements, volunteers, and staff who are not involved in direct
patient, resident, or client care. Although some states have begun to adopt
vaccination mandates for the healthcare industry, the CMS directive will

5 https://www.cms.gov/newsroom/press-releases/biden-harris-administration-takes-additional-
action-protect-americas-nursing-home-residents-covid-19.

6 https://www.cms.gov/newsroom/press-releases/biden-harris-administration-expand-vaccination-
requirements-health-care-settings.
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develop a uniform standard across all covered entities. CMS is in the process of
developing an Interim Final Rule with Comment Period that will be issued in
October.

PRACTICAL CONSIDERATIONS FOR EMPLOYERS

Given the broad scope of the president’s plan and the pending ETS,
employers, including federal contractors, should evaluate coverage under any of
the aforementioned mandates and work with counsel to develop and imple-
ment a compliance program that complies with federal, state, and local laws.

Depending upon the scope of the ETS, there may be additional issues under
the National Labor Relations Act and the Fair Labor Standards Act, as well as
state wage and hour laws.

Unionized employers should be cognizant of how these directives may
impact obligations under collective bargaining agreements or whether a vaccine
program would be a mandatory subject of bargaining.

Finally, employers must address employee and applicant requests for a
reasonable accommodation under both the Americans with Disabilities Act and
Title VII of the Civil Rights Act as well as applicable state law if requiring
vaccination as a condition of employment.
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