
12  |  THE PRACTICAL REAL ESTATE LAWYER  MAY 2023

ANKUR K. TOHAN is a partner at K&L Gates and a practice group coordinator for the firm’s 
global Environment, Land, and Natural Resources practice group. Ankur’s practice focuses on 
energy infrastructure and natural resource development, compliance counseling, and defense of 
governmental and citizen enforcement actions. With an emphasis on renewable energy develop-
ment and carbon management, Ankur advises a variety of industries on issues related to energy 
transition, expanding opportunities in the blue economy, and the impact of shifting carbon pol-
icies. In addition, Ankur works with clients on a broad range of complex regulatory, permitting, 

and enforcement matters, under federal and state laws, related to wildlife and natural resource management, pollution 
control, and cleanup of hazardous wastes. Ankur assists clients with complex regulatory, permitting, and enforcement 
matters under a range of environmental statutes, including the Migratory Bird Treaty Act (MBTA), Bald and Golden Eagle 
Protection Act (BGEPA), Endangered Species Act (ESA), Federal Land Policy and Management Act (FLPMA), Clean Water 
Act (CWA), Clean Air Act (CAA), National Environmental Policy Act (NEPA), Washington State Environmental Policy Act 
(SEPA), Comprehensive, Environmental Response, Compensation and Liability Act (CERCLA), and Model Toxic Control 
Act (MTCA). He was among Chambers USA: America’s Leading Business Lawyers, Washington, Environment, 2017 – 2020. 
He was a contributor and editor of the Clean-Water Act Handbook, Pre-Treatment and Indirect Dischargers, editor of 
the Environmental Law Institute Law of Protection, Clean Water Act, and served on the Board of Directors of Northwest 
Environmental Business Council.

DAVID L. WOCHNER is lead practice area leader for the Policy and Regulatory practice group 
at K&L Gates. He has advised and represented energy industry clients in Washington, DC for more 
than 20 years. As a thought leader with regard to the natural gas and hydrogen industries’ intersec-
tion with government, David regularly advises clients on critical US federal regulatory and policy 
issues that impact energy infrastructure and commodities, with a particular focus on issues related 
to the global energy transition. David co-leads the firm’s global liquefied natural gas (LNG) prac-
tice, as well as its global hydrogen practice, and co-hosts the bi-weekly podcast, “Hydrogen Rising.” 
Over the years, David has appeared regularly on behalf of clients before the US Federal Energy 

Regulatory Commission (FERC); the US Departments of Energy, the Interior, and Transportation; EPA; and on Capitol Hill. 
In 2010 and 2011, he served as lead Washington counsel on behalf of Transocean in multiple Congressional, US federal 
agency, and UK House of Commons’ investigations and hearings related to the Gulf of Mexico Deepwater Horizon oil 
spill. David’s clients include natural gas and LNG marketers, importers, exporters, and project developers; hydrogen pro-
ject developers; financial institutions and hedge funds; offshore energy project developers, including offshore wind and 
marine hydrokinetic projects; oil and gas pipelines and shippers; oil and gas drilling companies; and state and provincial 
government officials. David was selected for Best Lawyers in America for work in Energy Regulatory Law by Best Lawyers 
(2017-2022).

NATHAN C. HOWE is an associate at K&L Gates. He represents clients in a range of regulatory 
and transactional matters, such as renewable energy developers, corporate buyers, utilities, retail 
energy suppliers and electric cooperatives, with an emphasis on companies in emerging industries 
such as offshore wind, clean hydrogen, energy storage, and electric vehicle charging. He provides 
guidance to clients on onsite and offsite project development for a variety of renewable energy 
resource types, such as solar, wind, battery storage, and electrolytic clean hydrogen. He has coun-
seled clients on commercial and regulatory risks, interconnection processes, available incentives, 

and a range of contractual arrangements such as power purchase agreements, gas supply agreements, membership 
interest purchase agreements, and joint development agreements. He has also represented clients in regulatory matters 
before the Federal Energy Regulatory Commission (FERC), the New Jersey Board of Public Utilities (NJBPU), and other 
state regulatory agencies, in proceedings such as utility rate filings, mergers, contract disputes, and rulemakings. He has 
represented trade groups and industry stakeholders as lead counsel in renewable energy procurement, clean energy 
technology, and energy efficiency proceedings, including incentives programs proposed by utilities. He was honored as 
Attorney of the Week and Attorney of the Month by Volunteer Lawyers for Justice.

PROPOSED REGULATIONS TO IMPROVE OFFSHORE WIND 
LEASE AUCTION PROCESSES AND TIMELINES



  PRoPoSEd REguLATIonS To IMPRovE offSHoRE WInd LEASE AuCTIon PRoCESSES And TIMELInES  |  13

The authors acknowledge the contributions to this article from law clerk Brian J. Hopkins.

In 2023, federal agencies are poised to deliver rapid 
advancements in the development of offshore 
wind projects in the United States. In particular, 
the Biden administration’s Bureau of Ocean Energy 
Management (BOEM)—the federal agency with 
critical authority over offshore wind assets devel-
oped and built in federal waters—is the fulcrum of 
this advancement and has taken recent actions to 
execute on the administration’s ambitious plans to 
deploy offshore wind power infrastructure. 

In addition to increased development activity and 
an emerging domestic supply chain, newly pro-
posed regulations by BOEM represent a substan-
tial regulatory shift that will improve transparency 
into the timing of future offshore wind lease auc-
tions, streamline approval and oversight processes 
for projects currently in development, and provide 
needed guidance for future projects.1 

These proposed changes will facilitate offshore 
wind deployment in the coming decade as the 
industry makes plans to construct a large pipeline of 
projects on the East Coast, West Coast, and Gulf of 
Mexico. This article provides an overview of BOEM’s 
proposed Renewable Energy Modernization Rule 
and new regulatory environment that will shape the 
next generation of offshore wind projects, summa-
rizes the most recent California lease auction, and 
previews the anticipated offshore lease auctions in 
2023 and 2024.

PROPOSED MODIFICATIONS FOR 
OFFSHORE WIND PROJECTS

Since BOEM and its predecessor organization first 
published renewable energy regulations in 2009, 
the agency has conducted 11 offshore wind lease 
auctions and now manages 27 active commercial 
leases. Throughout this period, the agency, with 
input from industry, identified several opportuni-
ties to increase transparency, streamline various 
regulatory processes, and protect US taxpayers. On 
January 12, 2023, BOEM issued proposed rules that 
address a number of concerns and bottlenecks that 

have been identified by the offshore wind indus-
try. In developing the proposed regulations, BOEM 
relied on lessons learned from the development 
of existing lease areas, long-established historical 
precedent with oil and gas leases also regulated by 
BOEM, and European approaches. We outline the 
proposed modifications below.

Establishing a public renewable 
energy leasing schedule

The proposed regulations would require the Secre-
tary of the Interior to publish a schedule of BOEM’s 
anticipated lease sales. The schedule would include 
information such as the location of the anticipated 
leases and expected timing of the lease sale. BOEM 
first released a five-year schedule of planned lease 
sales on October 13, 2021, for years 2021 to 2025. 
The proposed regulations would codify a process 
to maintain and periodically update this five-year 
schedule, requiring an update every two years with 
explanations for schedule changes. The schedule 
allows stakeholders and interested bidders to plan 
projects further in advance. By providing long lead 
times, BOEM hopes to reduce risk and provide more 
regulatory certainty, facilitating investments in off-
shore wind projects and the local supply chain. 

Eliminating BOEM approval for 
deployment of meteorological buoys

Under current regulations, deployment of meteo-
rological buoys (met buoys) requires approval from 
both: (i) BOEM, via approval of a site assessment 
plan (SAP); and (ii) the US Army Corps of Engineers 
(Corps), via approval of a Nationwide Permit 5 (NWP 
5). Because developers typically no longer use fixed-
bottom met buoys, and current technologies cause 
only minimal environmental impacts, the proposed 
regulations would remove the requirement for 
BOEM approval, thus requiring only Corps approval. 
The proposed regulations eliminate the need for 
BOEM to approve an SAP prior to deploying non-
fixed-bottom met buoys. 
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BOEM also would not require a limited lease for 
buoys deployed on off-lease areas to encourage 
data gathering for additional areas suitable for off-
shore wind generation. BOEM’s rationale for pro-
posing to eliminate this approval is that the Corps 
already authorizes placement of scientific measure-
ment devices within navigable waters through the 
NWP 5 process and therefore is best equipped to 
evaluate and approve these deployments. Removal 
of this redundant approval requirement and the 
need to obtain SAP approval prior to met buoy 
deployment could substantially reduce the time the 
developer needs to commence the site assessment 
process.

Increasing flexibility in COP design 
parameters and turbine locations

BOEM currently requires applicants to provide geo-
technical, geophysical, biological, and archaeologi-
cal surveys when submitting a construction and 
operations plan (COP). Under the proposed regu-
lations, rather than providing specific turbine loca-
tions and designs, developers may submit “project 
design envelopes,” which would allow the devel-
oper to provide a range of design parameters and 
locations. Geotechnical information for individual 
turbine locations could later be submitted after 
COP approval but before construction. This change 
would enable developers to achieve COP approval 
before identifying precise wind turbine locations, 
which are often uncertain when submitting the 
COP, and would avoid the need to perform repeat 
survey and boring work in the event the developer 
later decides to change turbine locations. This flex-
ibility would also allow developers to adjust proj-
ect design based on availability of new technolo-
gies or other unexpected circumstances and would 
defer BOEM’s review to the Facility Design Report 
(FDR) or Fabrication and Installation Report (FIR).

Improving the project design and 
installation verification process

Another component of BOEM’s proposal involves 
several minor changes to the design and installation 
verification process. Under the current regulations, 

developers must have a certified verification agent 
(CVA) provide third-party review of the FDR and FIR. 
The CVA also monitors installation activities and 
must provide a final report to BOEM prior to the 
facility’s commercial operation. 

The new regulations would enable BOEM to approve 
CVA nominations separately from the approval pro-
cesses for the SAP and COP, which will allow for CVA 
approval before COP submittal. BOEM understands 
that developers have indicated these changes will 
streamline the design approval process. Verification 
of design and commissioning of critical safety sys-
tems also would be included with the CVA’s scope 
of review. 

Reforming BOEM’s renewable energy 
lease auction regulations

The proposed regulations include changes to 
BOEM’s lease auction procedures based on les-
sons learned from previous auctions. Key changes 
include:

• Formalization of Community-Investment Bidding 
Credits. BOEM seeks to formalize the multiple-
factor framework used in the Carolina Long Bay 
and California lease auctions by including rules 
for bidding credits that would be used to fund 
investments toward “advancing a domestic sup-
ply chain or requiring workforce development 
agreements.” This is consistent with the Biden 
administration’s focus on workforce develop-
ment across a large number of agencies, includ-
ing related programs at the Department of 
Energy and the Department of Transportation.

• Deterring Potential Bidder Collusion. New regula-
tions would explicitly prohibit certain commu-
nications between bidders relating to auction 
strategies or economic valuations of leases that 
would have the potential to reduce final bid 
prices.

• Definition of Provisional Winner. The proposed 
regulations introduce the term “provisional win-
ner,” defined as “the bidder that BOEM deter-
mines has submitted the winning bid at the 
close of the auction, pending completion of the 
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government’s post-auction reviews and lease 
award reconsideration process.” The proposed 
regulations would also specify the provisional 
winner’s obligations as well as actions that 
BOEM is authorized to take should a provisional 
winner fail to meet its obligations.

• Actions Taken if an Existing Lease is Relinquished, 
Contracted, or Cancelled. The proposed regula-
tions establish clear authority for BOEM to offer 
a lease to the next highest bidder if a provisional 
winner fails or is unable to execute a lease. The 
proposed regulations would also clarify that if a 
lease area is later relinquished or reduced in size, 
BOEM may re-issue the previously leased area in 
a subsequent auction. 

Tailoring financial assurance 
requirements and expanded options

The proposed regulations alter the financial assur-
ance requirements that BOEM uses to protect 
against default by lessees or grant holders. The new 
rules would eliminate the need to provide supple-
mental financial assurance prior to COP approval 
but would continue to require such assurance after 
COP approval and prior to outer continental shelf 
installation activities. However, the new rules would 
also change the security that must be provided 
upon lease execution. Rather than the $100,000 that 
is currently required, the new rules would require 
a full 12-months’ rent prior to lease execution. On 
balance, BOEM does not anticipate the changes will 
have a financial impact on lessees. 

Other changes would allow use of letters of credit, 
grant BOEM discretion to accept other forms of 
security, and allow guarantors to provide security 
only up to a stated amount, with the remainder ful-
filled by other instruments. 

Additionally, rather than requiring the full decom-
missioning costs of a project up front, BOEM’s new 
rules would allow staged funding of decommission-
ing costs in accordance with a set schedule, either 
through a trust account or other security instru-
ment, a significant development that could facilitate 

smaller offshore wind developers being able to 
qualify for leases.

Other revisions in the proposed regulations
Finally, the proposed regulations include addi-
tional changes to further streamline the regulatory 
processes with a goal of facilitating faster in-water 
deployment and commercial operations. These pro-
posed changes would: 

• Clarify procedures allowing for staged submit-
tals of FDRs and FIRs; 

• Confirm that developers may commence fab-
rication of major components on land prior to 
submittal of FDRs and FIRs; 

• Streamline and improve safety management 
systems; 

• Restructure lease terms, lengthen operation 
terms to 30-years, and add new procedures for 
segregating and consolidating lease areas; 

• Permit regulatory waivers before or after a lease 
or grant is awarded; 

• Authorize civil penalties for regulatory violations 
that threaten serious, irreparable, or immediate 
harm; 

• Require lessees to perform annual on-site 
inspections; and 

• Standardize annual per-acre rental rates for 
grants. 

RECENT AND UPCOMING BOEM LEASE SALES

California auction
Shortly before the release of the proposed regula-
tory changes, BOEM announced the results of its off-
shore wind auction for five lease areas of northern 
California.2 The California lease sale represents the 
third major offshore wind lease sale in 2022, and the 
first for the Pacific region. The California sale drew 
competitive final bids from five companies totaling 
$757.1 million for lease areas comprising 373,268 
total acres, with estimated generation potential of 
up to 4,600 megawatts.
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Similar to the May 2022 Carolina Long Bay auction, 
the California auction featured a multiple-factor 
auction format that allows for a bid price that com-
bines a monetary component and a non-monetary 
component of up to 30 percent in credits for invest-
ments in the local community. Up to a 20 percent 
credit is available for bidders who committed to 
funding programs supporting offshore wind work-
force training programs, developing a US domes-
tic supply chain, or both. A five percent credit is 
available for Lease Area Use community benefit 
agreements (CBAs) with communities, stakeholder 
groups, or Tribal entities whose use of the lease areas 
or use of the resources harvested from the lease 
areas is expected to be impacted by offshore wind 
development. Another five percent credit is avail-
able for General CBAs with communities, Tribes, or 
stakeholder groups that are expected to be affected 
by the potential impacts on the marine, coastal, or 
human environment from lease development.

The lease sale caps work began in August 2016, 
when BOEM first published a Request for Interest 
(RFI) in California Offshore Wind. The time needed 
to advance the California lease areas to auction took 
nearly seven years to coordinate with state agen-
cies, identify Wind Energy Areas (WEAs), complete 
environmental reviews, review multiple rounds of 
public comments, and publish lease auction notices. 
Several more years will be needed before the proj-
ects become operational. 

Once a lease has been awarded, the developer has 
one year to perform preliminary activities, includ-
ing submission of an SAP, followed by five years to 
conduct site assessment activities and submit a COP. 
BOEM then performs additional environmental and 
technical reviews in its evaluation of the COP. Once 
BOEM approves the COP, the lease will commence 
the operations phase, including project construc-
tion. In reality, this means that the time between 
the RFI to the time of construction for these projects 
could exceed 13 years. This overly burdensome reg-
ulatory process has caused concern among some 
investors and many think it has limited the invest-
ment of capital into the industry.

Offshore wind lease auctions in 2023 and beyond
BOEM anticipates conducting four additional off-
shore wind lease auctions in 2023 and 2024. The 
time needed for BOEM to progress these lease areas 
from the initial call areas to auction has dramatically 
reduced as BOEM works to prepare these leases for 
market. The four upcoming lease auctions are as 
follows:

• Gulf of Mexico:3 BOEM issued an RFI to assess 
interest in offshore wind development in the 
Gulf of Mexico on June 11, 2021. On July 20, 
2022, BOEM identified two WEAs located off the 
coasts of Galveston, Texas, and Lake Charles, 
Louisiana. BOEM finalized the two WEAs on 
October 31, 2022. BOEM intends to hold a lease 
auction early in 2023 and will likely issue a Pro-
posed Sale Notice soon.

• Central Atlantic:4 On November 16, 2022, BOEM 
announced eight draft WEAs off the coasts of 
North Carolina, Virginia, Maryland, and Dela-
ware. BOEM intends to hold an auction for this 
region sometime in 2023. Notably, the Inflation 
Reduction Act removed a 10-year moratorium 
for issuance of new offshore wind lease areas off 
the coast of North Carolina and other Southeast-
ern states. Elimination of the moratorium could 
make this region more attractive for offshore 
wind in the near term by providing more oppor-
tunity for investments in a local supply chain in 
the lower mid-Atlantic region. 

• Oregon:5 BOEM published a Call for Information 
and Nominations in April 2022, for two offshore 
wind regions off the coast of Oregon. The pub-
lic comment period closed on 28 June 2022, and 
BOEM is considering the submitted nomina-
tions. BOEM intends to hold an auction for this 
region later in 2023 after the Central Atlantic 
auction concludes.

• Gulf of Maine:6 BOEM published a Request for 
Information relating to the placement of off-
shore wind installations off the coast of Maine in 
August 2022 and intends to hold an auction in 
late 2023 or early 2024.
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CONCLUSION
Over the past year, BOEM has successfully conducted 
a record three offshore wind lease auctions and has 
plans to conduct at least four more in the next two 
years, including in the currently untapped Gulf of 
Mexico and off the coasts of Oregon and Maine. The 
newly proposed regulatory changes have the poten-
tial to significantly advance the industry through 
the development of a more reasonable and predict-
able regulatory process. By proposing new regula-
tions, BOEM looks forward to providing developers 
with greater transparency and a longer planning 
horizon by providing current and updated five-year 
plans for upcoming lease sales. BOEM’s proposed 
regulations would also streamline site assessment 
and construction design processes after a lease has 
been awarded, mitigating bottlenecks and reduc-
ing the economic and time burdens on developers 
as they prepare for installation. 
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