
ENERGY LAW
REPORT

P R AT T ’ S

MARCH 2024

VOL. 24-3

EDITOR’S NOTE: THE CANADA CAP 
Victoria Prussen Spears

THE CANADA CAP: CANADA TO CAP OIL AND 
GAS EMISSIONS STARTING IN 2026 
Peter Forrester and Alan Harvie

EUROPEAN GREEN BONDS: A NEW HIGH-
QUALITY BENCHMARK IN A WORLD 
DOMINATED BY CLIMATE CHANGE 
Jean-Quentin De Cuyper and Jolien De Troyer

FEDERAL ENERGY REGULATORY COMMISSION 
INITIATES NEW PROCEEDING TO REVIEW ITS 
POLICY ON FEDERAL POWER ACT SECTION 
203(a)(2) BLANKET AUTHORIZATIONS, 
POSING POTENTIAL RAMIFICATIONS FOR ESG 
INVESTING 
Nicholas Gladd and Max Learner

HIGHLIGHTS OF SECTION 48 INVESTMENT TAX 
CREDIT PROPOSED REGULATIONS 
Martha G. Pugh, France Beard Johnson and 
Rebecca J. Kim

RECENT TREASURY PROPOSED REGULATIONS’ 
APPLICATION TO QUALIFIED OFFSHORE WIND 
PROPERTIES 
Martha G. Pugh, Theodore J. Paradise and 
Rebecca J. Kim 

ANTITRUST DEVELOPMENTS IN THE ENERGY 
AND CHEMICAL SECTOR 
Darren Tucker, Jason M. Powers and Tyler Somes

P
R

A
T

T
’S

 E
N

E
R

G
Y

 L
A

W
R

E
P

O
R

T
M

A
R

C
H

 2
0

2
4

V
O

L
. 2

4
-
3

Date: 02/21/2024 • Spine width: TBD.



Pratt’s Energy Law Report

VOLUME 24 NUMBER 3 March 2024

Editor’s Note: The Canada Cap
Victoria Prussen Spears 73

The Canada Cap: Canada to Cap Oil and Gas Emissions Starting in
2026
Peter Forrester and Alan Harvie 75

European Green Bonds: A New High-Quality Benchmark in a World
Dominated by Climate Change
Jean-Quentin De Cuyper and Jolien De Troyer 80

Federal Energy Regulatory Commission Initiates New Proceeding to
Review Its Policy on Federal Power Act Section 203(a)(2) Blanket
Authorizations, Posing Potential Ramifications for ESG Investing
Nicholas Gladd and Max Learner 86

Highlights of Section 48 Investment Tax Credit Proposed Regulations
Martha G. Pugh, France Beard Johnson and
Rebecca J. Kim 91

Recent Treasury Proposed Regulations’ Application to Qualified
Offshore Wind Properties
Martha G. Pugh, Theodore J. Paradise and
Rebecca J. Kim 97

Antitrust Developments in the Energy and Chemical Sector
Darren Tucker, Jason M. Powers and Tyler Somes 102



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call or email:
Jessica Carnevale, Esq. at ............................................................................. (212) 229-4942
Email: ..................................................................................... jessica.carnevale@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
LexisNexis® Support Center . . . . . . . . . . https://supportcenter.lexisnexis.com/app/home/
For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (518) 487-3385

ISBN: 978-1-6328-0836-3 (print)

ISBN: 978-1-6328-0837-0 (ebook)

ISSN: 2374-3395 (print)

ISSN: 2374-3409 (online)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S ENERGY LAW REPORT [page number]
(LexisNexis A.S. Pratt);

Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRATT’S ENERGY

LAW REPORT 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2024–Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SAMUEL B. BOXERMAN

Partner, Sidley Austin LLP

ANDREW CALDER

Partner, Kirkland & Ellis LLP

MATTHEW DOBBINS

Partner, Vinson & Elkins LLP

M. SETH GINTHER

Partner, Hirschler Fleischer, P.C.

STEPHEN J. HUMES

Partner, Holland & Knight LLP

R. TODD JOHNSON

Partner, Jones Day

BARCLAY NICHOLSON

Partner, Norton Rose Fulbright

ELAINE M. WALSH

Partner, Baker Botts L.L.P.

SEAN T. WHEELER

Partner, Kirkland & Ellis LLP

Hydraulic Fracturing Developments
ERIC ROTHENBERG

Partner, O’Melveny & Myers LLP

iii



__________________________________________________________________________

Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights
Reserved. No part of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the written permission
of the copyright owner. For customer support, please contact LexisNexis Matthew Bender, 9443
Springboro Pike, Miamisburg, OH 45342 or call Customer Support at 1-800-833-9844. Direct
any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,
Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com, 631.291.5541.
Material for publication is welcomed—articles, decisions, or other items of interest to lawyers and
law firms, in-house counsel, government lawyers, senior business executives, and anyone
interested in privacy and cybersecurity related issues and legal developments. This publication is
designed to be accurate and authoritative, but neither the publisher nor the authors are rendering
legal, accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the
firms or organizations with which they are affiliated, any of the former or present clients of the
authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv



In this article, the authors review proposed regulations updating rules for the
investment tax credit under Section 48 of the Internal Revenue Code.

The U.S. Department of the Treasury (Treasury Department) and the
Internal Revenue Service (IRS) have issued proposed regulations (Proposed
Regulations)1 updating rules for the investment tax credit (ITC) under Section
48 of the Internal Revenue Code of 1986, as amended (Code).2 Because
regulatory guidance on claiming the ITC has not been revisited since 1987, the
Proposed Regulations are significant and largely reflect changes in the energy
industry, including technological advances, over the past several decades.

SCOPE OF “ENERGY PROPERTY”

In addition to updating the definition of “energy property” under § 1.48-9
to reflect amendments to Section 48, the Proposed Regulations would adopt a
function-oriented approach to describe types of components that are considered
energy property.3 The Proposed Regulations outline two ways property can be
classified as energy property if (1) components of property are functionally
interdependent, or (2) the property is an integral part of energy property.

Generally, components of property are functionally interdependent if the
placing in service of one component is dependent upon the placing in service
other such components in order to generate or store electricity, thermal energy,
or hydrogen or otherwise perform its intended function.4 As such, energy
property, subject to certain exceptions, includes all components necessary for
generating or storing electricity or thermal energy up to, but not including, the
transmission, distribution or usage stage.

Property used directly in the intended function of the energy property and
essential to the completeness of the intended function is also considered part of

* The authors, attorneys with K&L Gates LLP, may be contacted at marty.pugh@klgates.com,
france.johnson@klgates.com and rebecca.kim@klgates.com, respectively.

1 https://www.federalregister.gov/documents/2023/11/22/2023-25539/definition-of-energy-
property-and-rules-applicable-to-the-energy-credit.

2 Unless otherwise indicated, all “Section” or “§” references are to the Internal Revenue Code,
Title 26 U.S.C., in effect at all relevant times.

3 Prop. Treas. Reg. § 1.48-9(f)(2).
4 Prop. Treas. Reg. § 1.48-9(f)(2)(ii).
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the energy property.5 For example, power conditioning and transfer equipment
(and the respective components and parts related to the functioning of those
components) are considered energy property because they are integral parts of
an energy property.6 However, roads primarily for access to the site or roads
used primarily for employee or visitor vehicles are not integral parts of an energy
property.7

Certain types of intangible property, such as power purchase agreements,
renewable energy certificates, goodwill, and going concern value8 are not energy
property, because they are neither functionally interdependent nor an integral
part of energy property.

The distinction between the property being “functionally interdependent” or
an “integral part” is particularly important in the context of offshore wind
projects. While the preamble to the Proposed Regulations specifies that power
conditioning and transfer equipment are not functionally interdependent
components, such equipment is considered an integral part of energy property.
Even though power conditioning and transfer equipment are not functionally
interdependent, they qualify as energy property because they are integral parts
of an energy property.

APPLICATION OF PREVAILING WAGE AND APPRENTICESHIP
(PWA) REQUIREMENTS

Consistent with the statutory text of Section 48, the Proposed Regulations
would similarly incorporate the PWA requirements of Section 459 in order for
taxpayers to receive the full credit amount that was available before the Inflation
Reduction Act of 2022 was enacted.10

Additionally, as discussed below, the Proposed Regulations provide further
guidance on the One-Megawatt Exception (as defined below) and the recapture
rules.11

One-Megawatt Exception

The PWA requirements are inapplicable only if construction of a facility
began before 29 January 2023 or the project has a maximum net output of less

5 Prop. Treas. Reg. § 1.48-9(f)(3)(i).
6 Prop. Treas. Reg. § 1.48-9(f)(3)(ii).
7 Prop. Treas. Reg. § 1.48-9(f)(3)(iii).
8 Prop. Treas. Reg. § 1.48-9(d)(2).
9 I.R.C. § 45(b)(6)-(8).
10 Public Law 117-169, 136 Stat. 1818 (August 16, 2022), commonly known as the Inflation

Reduction Act of 2022. See generally Prop. Treas. Reg. § 1.48-13.
11 Id.
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than one megawatt of electrical or thermal energy (One-Megawatt Exception).12

The Proposed Regulations detail how to determine a project’s maximum net
output to ascertain whether the One-Megawatt Exception applies and provide
the maximum output for electrical generating units, energy storage technolo-
gies, thermal energy producing properties, qualified biogas property, and
specified clean hydrogen production facilities.13 The preamble to the Proposed
Regulations specifies that electrochromic glass property, fiber-optic solar and
microgrid controllers are ineligible for the One-Megawatt Exception because
they do not generate electricity or thermal energy.

PWA Recapture and Transferability Rules

The increased credit amount claimed by a taxpayer who failed to satisfy the
PWA requirements is subject to recapture such that the taxpayer would only be
entitled to the base amount of 6% instead of the full 30% credit amount. The
recapture amount also includes an annual ramp-down of 20% of the recapture
amount.14 However, taxpayers can still use the correction and penalty proce-
dures of PWA to avoid recapture.15 The Proposed Regulations clarify that the
5-year recapture period for the Section 48 tax credit begins on the day an energy
project is placed in service.16

In the event of a recapture after a tax credit has been transferred pursuant to
Section 6418, the transferor must notify the transferee of the recapture event,
but the transferee taxpayer is responsible for any amount of tax increase.17 The
Proposed Regulations would also introduce a new annual information reporting
requirement to verify compliance with the PWA requirements after the close of
each recapture year.18 The preamble to the Proposed Regulations provides that
the IRS expects taxpayers to fulfill the annual compliance reporting obligation
when filing their income tax or other annual returns following the close of each
recapture year.

RETROFITTED PROPERTY

The Proposed Regulations would codify the long-standing principle that a
facility may qualify as originally placed in service even though it contains some
used property if the fair market value of the used property is not more than

12 Prop. Treas. Reg. § 1.48-13(b)(1).
13 See generally Prop. Treas. Reg. § 1.48-13(e).
14 Prop. Treas. Reg. § 1.48-13(c)(4)(ii).
15 See Prop. Treas. Reg. § 1.48-13(c)(3)(iii).
16 Prop. Treas. Reg. § 1.48-13(c)(5).
17 Prop. Treas. Reg. § 1.48-13(c)(8).
18 Prop. Treas. Reg. § 1.48-13(c)(7).
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20% of the facility’s total value (the cost of the new property plus the value of
the used property) (80/20 Rule).19 The 80/20 Rule was introduced in past IRS
guidance20 but it has never been codified in the Code or Treasury Regulations.
The Proposed Regulations would adopt it for purposes of energy property
eligible for the tax credit available under Section 48.21 This adoption
demonstrates the Treasury Department’s and IRS’s commitment to adhere to
the 80/20 Rule and its ratio, despite previously receiving comments that address
the practicality of meeting the high 80% threshold for expenditures on new
components.22

DUAL USE PROPERTY

The Proposed Regulations would lower the dual-use property threshold to
qualify for the ITC. Historically, Section 48 required equipment to use energy
from a single qualifying source (e.g., solar energy property, wind energy
property, or geothermal equipment) to qualify as energy property.23 In
changing from a single source rule, properties are allowed to derive up to 25%
of the total energy input from nonqualifying sources during an annual
measuring period (Dual Use Rule).24

As such, the Dual Use Rule requires solar energy property, wind energy
property, or geothermal equipment to use a minimum of 75% of energy from
a qualified source during an annual measuring period. The Proposed Regula-
tions would change the applicable threshold of the Dual Use Rule to 50%, such
that solar energy property, wind energy property, or geothermal equipment
must derive a minimum of 50% of energy from a qualifying source during an
annual measuring period, instead of the previous 75%.25

However, if the energy used from qualifying sources is between 50% and
100%, only a proportionate amount of the eligible basis of the energy property

19 Prop. Treas. Reg. § 1.48-14(a)(1).
20 See, e.g., I.R.S. Notice 2018-59, 2018-28 I.R.B. 196.
21 Id.
22 In the context of repowering a defunct renewable energy production plant (REPP), one

taxpayer explained that the fair market value of the defunct REPP will account for up to 30%
of the total value of the repowered REPP. As such, the REPP would fail to comply with the 80/20
Rule. Commentators note that this high threshold does not fully consider the high costs of
certain components, such as concrete digester walls or pipelines, for facilities trying to repower
a long-defunct energy facility. See generally Comment Letters on IRS Notice 2022-49,
https://www.regulations.gov/document/IRS-2022-0023-0001/comment.

23 T.D. 8147, 52 FR 27336.
24 Prop. Treas. Reg. § 1.48-14(b).
25 Prop. Treas. Reg. § 1.48-14(b)(2)(i).
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will be taken into account in computing the amount of the Section 48 tax
credit.26 If less than 50% of the energy used is from qualifying sources, then the
eligible basis is zero, and the property becomes ineligible for the tax credit
available under Section 48.27

More importantly, the preamble to the Proposed Regulations notes that the
Dual Use Rule is no longer relevant in determining the eligibility of energy
storage technology placed in service after December 31, 2022. However, the
Dual Use Rule may still have other applications under Section 48.

LOWER-OUTPUT ENERGY PROPERTIES

The Proposed Regulations address whether qualified interconnection prop-
erty is considered energy property and whether amounts paid or incurred by the
taxpayer for qualified interconnection property are included in the basis of
energy property for purposes of the Five-Megawatt Exception (as defined
below).

Generally, only amounts paid or incurred by a taxpayer for property
constructed, reconstructed, or erected by the taxpayer, or for which the taxpayer
incurs or pays the construction, reconstruction, or erection costs, will be
included in the basis of a related energy property.28 If a taxpayer is reimbursed
for these costs, the taxpayer cannot include them in the amount paid or
incurred for qualified interconnection property.29 Qualified interconnection
property is any tangible property, excluding microgrid controllers, that is
involved in adding, modifying, or upgrading a transmission or distribution
system that is required at or beyond the point at which the energy project
interconnects to such transmission or distribution system to accommodate such
interconnection.30 This property generally does not constitute energy property
because it is neither functionally interdependent nor an integral part of energy
property.31 As such, the Proposed Regulations exclude qualified interconnec-
tion property when determining whether energy property satisfies the bonus
requirements domestic content and energy communities.32

26 Id.
27 Id.
28 Prop. Treas. Reg. § 1.48-14(g)(1).
29 Prop. Treas. Reg. § 1.48-14(g)(6).
30 Prop. Treas. Reg. § 1.48-14(g)(2). Under the Proposed Regulations, the definition of

qualified interconnection property specifically excludes interconnection property installed with
respect to a microgrid controller project.

31 Id.
32 See Prop. Treas. Reg. § 1.48-14(g)(2). Costs for qualified interconnection property
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However, the Proposed Regulations highlight that in connection with the
installation of energy property that has a maximum net output of five
megawatts, amounts paid or incurred by the taxpayer for qualified intercon-
nection property that is required to accommodate the interconnection are
included in the basis of a related energy property (Five-Megawatt Exception).33

The Five-Megawatt Exception must be measured at the level of the energy
property.34 In an energy project comprised of multiple energy properties with
a combined nameplate capacity over five megawatts, each energy property could
include amounts paid or incurred by the taxpayer for qualified interconnection
property, provided each property satisfies the Five-Megawatt Exception.

associated with electrochromic glass, fiber-optic solar energy properties, and certain thermal
energy-generating properties, such as qualified biogas properties, are also excluded.

33 Prop. Treas. Reg. § 1.48-14(g)(3); see also § 48(a)(8)(A).
34 Id.
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