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The COVID-19 pandemic is poised to shape the 
health policy landscape as the country continues 
to grapple with the unprecedented health and eco-

nomic impact of the pandemic. With the 2020 election 
only a few months away, the COVID-19 pandemic has 
amplified the differences and potential impact of the 
policy priorities of not only President Donald Trump 
and presumptive Democratic presidential nominee Joe 
Biden, but also policymakers who are up for reelection 
this year. No matter the outcome of the election, the 
incoming Administration and Congress will not only 
need to address the impact of COVID-19 on individuals 
and the health care industry but do so in light of the 
Supreme Court’s impending decision in California v. 
Texas regarding the constitutionality of the Affordable 
Care Act (ACA). With health care likely to take center 
stage in the 2020 election, this article provides an over-
view of the health policy landscape post-COVID-19.

California v. Texas
The Supreme Court will review the constitutionality of 
the ACA during the Court’s October 2020 term, setting 
up a decision for after the election. Earlier this year, the 
Supreme Court granted petitions to review the decision 
of the U.S. Court of Appeals for the Fifth Circuit in Texas 
v. United States, now California v. Texas. The Fifth Circuit 
held that the ACA’s individual mandate to maintain 
health insurance is unconstitutional because it can no 
longer be justified under Congress’ taxing power after 
Congress passed an amendment in 2017 setting the pen-
alty for failing to comply with the mandate to zero dol-
lars.1 This will be the second time the Supreme Court 
weighs in on the constitutionality of the ACA’s individ-
ual mandate.

Fifth Circuit’s Decision in Texas v. United States
In 2012, the Supreme Court upheld the ACA's individual 
mandate as a constitutional exercise of Congress’ taxing 
powers. In National Federation of Independent Business v. 
Sebelius, the Court found that the mandate could be read 
as an option to purchase insurance or pay a tax.2 The 
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Court reasoned that the penalty produced 
revenue for the government; was paid 
into the Treasury by taxpayers; and was 
determined by factors like taxable income, 
dependents, and joint filing status.3 The 
Court noted that the requirement was 
enforced by the Internal Revenue Service, 
which collected the penalty in the same 
manner as taxes.4

In 2017, after Congress set the penalty 
for failing to comply with the individual 
mandate to zero dollars, 18 states and two 
private citizens brought suit in federal dis-
trict court arguing, in part, that the indi-
vidual mandate is no longer constitutional 
because it cannot be read as an option to 
purchase insurance or pay a tax.5 They 
argued that the mandate is inseverable 
from the rest of the ACA, requiring the 
entire law to be struck down. A federal 
district court held that the 2017 statutory 
change rendered the individual mandate 
unconstitutional and that the individual 
mandate could not be severed from the 
rest of the ACA.6

Upon review, the Fifth Circuit agreed 
with the district court that the individual 
mandate is unconstitutional because it 
can no longer be justified under Congress’ 
taxing power.7 The Fifth Circuit, how-
ever, vacated the district court’s ruling 
that required striking down the rest of the 
ACA.8 The Fifth Circuit remanded the case 
to the district court for the district court 
to analyze which provisions of the ACA 
are inseverable from the individual man-
date and would need to be struck down, 
as well as to determine whether any relief 
should be limited to residents of the plain-
tiff states or to those who can show actual 
harm from the mandate.9

Impact on the Election and Health 
Policy Landscape

After declining petitions to expedite review 
of the case, the Supreme Court granted ear-
lier this year petitions to review whether 
the individual mandate is unconstitutional 

and can be separated from the rest of the 
ACA. As noted above, the Supreme Court 
is not expected to issue its decision on the 
case before the November elections; how-
ever, the future of the ACA and the possi-
bility of health reform will impact the 2020 
election and the health policy landscape, 
particularly as the federal government, 
state governments, and people throughout 
the country continue to endure the impact 
of the COVID-19 pandemic in the coming 
months.

In a statement regarding the Fifth 
Circuit’s decision in Texas v. United States, 
President Trump praised the Fifth Circuit’s 
decision as a “win for all Americans,” while 
stressing that “[t]his decision will not alter 
the current healthcare system.”10 President 
Trump said that his Administration would 
continue to work to “provide access to 
high-quality healthcare at a price you can 
afford, while strongly protecting those 
with pre-existing conditions.”11 He said 
that he would work to give people “the 
best healthcare in the world.”12

During their primary campaigns, a 
number of former Democratic presiden-
tial candidates advocated for various alter-
natives to the ACA, including proposals 
for a comprehensive single-payer system. 
Presumptive Democratic nominee Joe 
Biden, however, has repeatedly expressed 
his support for the ACA, vowing to pro-
tect and build on it. Reacting to the Fifth 
Circuit’s decision in Texas v. United States, 
he expressed his view that “coverage for 
millions of Americans and protections 
for pre-existing conditions are on the bal-
lot. We have to protect the progress we’ve 
made and show up to the polls to defend 
the Affordable Care Act.”13

Republican Health Care Plan

President Trump’s Health Care Plan
President Trump has made health care a 
policy priority leading to his 2020 reelec-
tion campaign. Last year, President Trump 
announced that he would issue a health 
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care plan to replace the ACA in the fall of 
2019.14 His remarks followed proposals in 
the White House fiscal year (FY) 2019 and 
FY 2020 budget requests that called for vari-
ous reforms that Republicans had proposed 
in 2017 as their most recent effort to repeal 
and replace the ACA.15 After Democrats 
took back the House in 2018, in part by cam-
paigning on the potential impact of repeal 
and replace, Republicans turned to more 
targeted ACA measures and other health 
care priorities. President Trump has not 
yet issued a plan to repeal and replace the 
ACA. While the White House FY 2021 bud-
get request, consistent with his remarks on 
Texas v. United States, calls for protections 
for patients with pre-existing conditions, 
it reduces funding and makes changes to 
reforms established by the ACA.16

Surprise Billing and Prescription Drug 
Pricing

Over the past year, both the Administration 
and Congress have also focused on advanc-
ing proposals to address health care price 
transparency and prescription drug pric-
ing. The Administration, for example, 
issued a price transparency final rule last 
year requiring hospitals to make public an 
annual list of standard charges for items and 
services as well as a proposed rule requir-
ing certain health plans to make available 
negotiated rates and other information.17 
In Congress, there has been a bipartisan, 
bicameral effort to advance proposals to 
address what is commonly referred to as 
“surprise billing,” which may occur when 
a patient receives care from an out-of-net-
work provider or when their health plan 
fails to pay for covered services.18

With respect to drug pricing reform, 
the Administration has proposed that the 
federal government pay certain vendors 
directly for Part B drugs at rates that are 
benchmarked to align with prices paid in 
economically similar countries.19 It has 
also issued a plan to allow the importa-
tion of drugs from abroad.20 Drug pricing 

reform proposals have gained traction 
in Congress. Last year, the House of 
Representatives passed a measure to 
allow the government to negotiate drug 
prices which was opposed by Senate 
Republicans.21 Other proposals, however, 
have bipartisan, bicameral support, includ-
ing changing the Medicare Part D benefit 
to cap patients’ out-of-pocket costs and 
requiring drug companies to pay rebates 
if they increase their prices more rapidly 
than inflation, though some Republicans 
have opposed the latter.22

Republican Study Committee’s Health 
Care Plan

As the Administration and Congress have 
focused on price transparency and drug 
pricing reform, the Republican Study 
Committee (RSC), a conservative cau-
cus within the House of Representatives, 
released last year “A Framework for 
Personalized, Affordable Care,” a GOP for-
ward-looking health care plan which was 
presented as an alternative for Republicans 
on the campaign trail to Democrats’ propos-
als to build on the ACA and expand access 
to public insurance through Medicare-for-
All or a public option.23

The RSC’s health care plan builds on past 
ACA repeal and replace proposals. Among 
other things, the plan would remove ACA 
requirements and guarantees, includ-
ing requirements relating to guaranteed 
issue and the prohibition on coverage 
exclusions, as well as ACA requirements 
pertaining to essential health benefits; 
medical loss ratio; annual lifetime lim-
its; dependent coverage; actuarial value; 
and medical loss ratio.24 The plan would 
undo community rating, age-banding, 
and single risk pool requirements, mov-
ing individuals with high-cost illnesses 
to federally funded, state-administered 
Guaranteed Coverage Pools instead.25

The RSC’s plan would repurpose fund-
ing for ACA premium subsidies and 
Medicaid expansion toward federal grants 
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for states to subsidize coverage for low-
income individuals.26 The plan would 
expand the accessibility of health savings 
accounts (HSAs), allowing individuals to 
use HSAs to pay for insurance premiums 
and would no longer require that HSAs be 
linked to high deductible health plans.27 
Finally, it would enhance access to tele-
medicine, association health plans, and 
health sharing ministries.28

Democratic Health Care Plan

Expanding Public Health Insurance
As policymakers weighed policy propos-
als to increase access to health care cover-
age and address cost, proposals to expand 
public health insurance gained traction 
among progressive Democratic policymak-
ers. During the Democratic presidential 
primary, former candidates generally sup-
ported expanding access to public health 
insurance as part of their health care plans, 
though the details and scope of their pro-
posals varied. This backdrop provides 
important context as Democrats forge a 
path ahead on health care policy.

By way of background, some former can-
didates, such as Senators Bernie Sanders 
(I-VT) and Elizabeth Warren (D-MA), 
advocated for “Medicare for All,” a sin-
gle-payer benefits system modeled after 
Medicare that would replace most forms 
of health insurance, which would be avail-
able only to supplement the government 
benefits.29 Others, like Senator Kamala 
Harris (D-CA), advocated for a Medicare 
for All system where private health insur-
ance plans are allowed to offer a plan in 
the new system if they agree to certain 
requirements to ensure they lower costs 
and expand services, much like Medicare 
Advantage plans.30 People would be able to 
purchase supplemental health insurance 
that covers services that are not included.

Finally, candidates like Joe Biden, Pete 
Buttigieg, and Senator Amy Klobuchar 
(D-MN) proposed a “public option,” where 
individuals would have the choice to opt 

into a public insurance plan.31 Unlike 
Medicare for All proposals, public option 
plans would not replace current forms of 
health insurance. Some of these public 
option plans would expand federal subsi-
dies available under the ACA to middle-
income Americans.

Joe Biden’s Health Care Plan
Joe Biden, the presumptive Democratic 
presidential nominee and former Vice 
President and Senator, has vowed to pro-
tect and build on the ACA. To this end, he 
has proposed offering individuals a public 
health insurance option while reducing the 
Medicare eligibility age to 60 instead of 65.32 
Under his plan, individuals would have the 
option to enroll in and keep private health 
insurance or opt into the public option. 
Individuals who are at least 60 would have 
the option of opting into Medicare, the pub-
lic option, or a private plan.

Furthermore, in an effort to bolster the 
ACA while increasing health care cover-
age, Mr. Biden has proposed to increase the 
value of ACA tax credits to help individu-
als who choose private health care insur-
ance pay for coverage.33 Additionally, Mr. 
Biden has proposed providing individuals 
in states that have not expanded Medicaid 
under the ACA premium-free access to the 
public option.34 States that have expanded 
Medicaid would have the option to transi-
tion their Medicaid expansion population 
to the premium-free public option.

Finally, to lower consumer health care 
spending, Mr. Biden proposed to address 
surprise billing by barring health care pro-
viders from charging patients out-of-net-
work rates when the patient does not have 
control over which provider the patient 
sees.35 Mr. Biden’s health care plan also 
includes prescription drug pricing propos-
als. Among other things, he has proposed 
to allow Medicare to negotiate lower 
prices with pharmaceutical companies 
and prohibit pharmaceutical companies 
from increasing their prices more than 
the general inflation rate and also allow 



Journal of Health Care Compliance — July–August 2020

The 2020 Election and the Health Policy Landscape Post-COVID-19

5

consumers to import prescription drugs 
from other countries.36

Health Policy Landscape 
Post-COVID-19
COVID-19 is poised to shape the health 
policy landscape as the country faces 
the health and economic impact of 
the pandemic. At the time of this writ-
ing, the Centers for Disease Control and 
Prevention had reported over 2.6 million 
cases of COVID-19 and nearly 127,000 asso-
ciated deaths.37 The U.S. Bureau of Labor 
Statistics reported an unemployment rate 
of 13.3 percent in May,  following a record 
14.7 percent in April, which represented 
the highest unemployment rate since the 
Great Depression.38 COVID-19 has put 
health care and the economy on center 
stage, particularly as the pandemic impacts 
the country’s most vulnerable  populations.

The 2020 Election
COVID-19 is thus likely to play a central 
role in the 2020 election. The COVID-19 
pandemic has amplified the differences and 
potential impact of the health care plans 
and policy priorities of not only President 
Trump and presumptive Democratic pres-
idential nominee Joe Biden, but also 
Congressional leaders and policymakers 
on Capitol Hill, some of whom face com-
petitive races this fall. Since late March, 
Congress has passed four coronavirus relief 
packages aimed at mitigating the health 
and economic impact of COVID-19.39 Most 
of these packages were quickly negotiated 
and approved with overwhelming biparti-
san support.

As part of these measures, Congress pro-
vided direct financial assistance to indi-
viduals, as well as enhanced family and 
sick leave and unemployment insurance, 
among other forms of relief.40 The legis-
lation provided no-cost COVID-19 testing 
and increased access to health care by pro-
viding health care providers with forms of 
relief and flexibilities.41 It also provided 
financial assistance to states and local 

governments as well as relief to small and 
large businesses, including relief for spe-
cific industries.42 Since Congress passed 
these measures, stakeholders have voiced 
concerns that additional relief may be 
needed.

To this end, the House of Representatives 
passed in May the Health and Economic 
Recovery Omnibus Emergency Solutions 
Act, a $3 trillion COVID-19 relief package, 
on party lines. Congressional Republicans 
were quick to dismiss the measure, which 
has been characterized as a messaging 
bill of Democratic priorities. In late June, 
Senate Republicans announced inten-
tions to work on a proposal during July, 
with the hope of having both chambers 
approve a measure before their district 
work period in August. Negotiations are 
likely to be more partisan than in previous 
packages, as Democrats and Republicans 
are currently divided on key issues. With 
the election only a few months away, 
however, there is increasing pressure to 
act on an additional COVID-19 relief pack-
age, as this is considered the last potential 
vehicle for comprehensive policy changes 
before the election.

Health Policy Landscape
No matter the results of the election, 
the Administration and Congress are 
likely to continue to work on address-
ing COVID-19, as well as the potential 
impact of the Supreme Court’s impend-
ing decision in California v. Texas, both 
of which could open the door for poten-
tial health care reform next year. In this 
regard, the House of Representatives 
passed the Patient Protection and 
Affordable Care Enhancement Act (H.R. 
1425), House Democrats’ proposal to 
build on the Affordable Care Act (ACA) 
as the Administration presses to over-
turn the law. The House vote came as the 
Department of Justice urged the Supreme 
Court to declare the law unconstitutional 
in California v. Texas. Although the Senate 
is not expected to take up the bill, the vote 
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has brought health care to the center stage 
of the COVID-19 response and the 2020 
election. Congress may also work on some 
of the health care priorities it had hoped to 
act on this year, including surprise billing 
and drug pricing reform. Congressional 
action on both priorities was put on pause 
as Congress addressed COVID-19, though 
efforts are ongoing to try to include related 
proposals as part of the next relief measure.

The Administration is also likely to con-
tinue to address the impact of COVID-19 
and assess its response to the pandemic. 
The U.S. Department of Health and 
Human Services (HHS) granted health 
care providers a wide range of regula-
tory flexibilities to respond to COVID-
19.43 President Trump issued an Executive 
Order directing federal departments and 
agencies to assess whether flexibilities 
granted in response to COVID-19 could be 
made permanent.44 The Executive Order 
also directs them to consider rescinding or 
modifying, temporarily or permanently, 
regulatory standards that may inhibit eco-
nomic recovery.45 As HHS makes these 
assessments, it is possible that new flex-
ibilities could be granted and existing flex-
ibilities extended.

Conclusion
The Administration and Congress will con-
tinue to address the health and economic 
impact of the COVID-19 pandemic. The 
federal government’s response to COVID-
19 is likely to play an increasingly impor-
tant role in the 2020 election as Congress 
advances a fifth coronavirus relief pack-
age and conducts oversight of the fed-
eral response to the COVID-19 pandemic. 
With the Supreme Court set to decide the 
future of the ACA in California v. Texas, 
regardless of which party wins control 
during the 2020 elections, the incoming 
Administration and Congress will have to 
make important health policy decisions 
in short order regarding the future of the 
country’s health care system. As described 
in this article, current health care plans to 

address health care coverage and the cost 
of health care vary widely, and decisions 
concerning these matters will be largely 
dictated by the results of the 2020 elec-
tion. These decisions could have profound 
implications for health care providers and 
consumers post-COVID-19.
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