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Copyright Litigation
Adrian Gonzalez Cerrillo and 
Sana Hakim

“Levitating” 
Lawsuits: 
Understanding Dua 
Lipa’s Copyright 
Infringement 
Troubles

Even global stardom will not make 
copyright woes levitate away from 
British superstar Dua Lipa. The pop 
icon is making headlines following 
a week of back-to-back, bi-coastal 
lawsuits alleging copyright infringe-
ment with her hit “Levitating.” 
First, on Tuesday March 1st, mem-
bers of reggae band Artikal Sound 
System sued Dua Lipa for copyright 
infringement in a Los Angeles fed-
eral district court.1 Then, on Friday 
March 4th, songwriters L. Russell 
Brown and Sandy Linzer filed their 
own copyright infringement lawsuit 
against the pop star in a New York 
federal district court.2 Both lawsuits 
were filed claiming violations of the 
Copyright Act, 17 U.S.C. §§ 101 et 
seq.3

The Artikal Sound System lawsuit 
is short and alleges that Dua Lipa 
and the co-creators of “Levitating” 
copied Artikal Sound System’s 2017 
song “Live Your Life.”4 The lawsuit 
does not provide any details in the 
allegation, other than explaining 
that “Live Your Life” was commer-
cially released in 2017, was available 
during the time Dua Lipa and her 
co-creators wrote “Levitating,” and 
that because the two songs are sub-
stantially similar “Levitating” could 
not have been created indepen-
dently.5 As a remedy, Artikal Sound 
System seeks actual damages, a 

portion of Dua Lipa’s profits stem-
ming from the alleged infringement, 
the cost of the lawsuit, and any 
additional remedies the Court sees 
fit.6

Similarly, the Brown and Linzer 
lawsuit alleges that Dua Lipa and her 
“Levitating” co-creators copied their 
works “Wiggle and Giggle All Night” 
and “Don Diablo.”7 More specifi-
cally, the Brown and Linzer lawsuit 
alleges that “Levitating” is substan-
tially similar to “Wiggle and Giggle 
All Night” and “Don Diablo.”8

Accordingly, the lawsuit claims that 
the defining melody in “Levitating,” 
the “signature melody,” is a direct 
duplicate of the opening melody 
in “Wiggle and Giggle All Night” 
and “Don Diablo,” and therefore 
appears in all three songs.9 As addi-
tional support, the lawsuit points 
to professionals and laypersons 
noticing a similarity between the 
three songs, and Dua Lipa previ-
ously admitting that she “purposely 
sought influences from past eras for 
the album Future Nostalgia.”10

As for a remedy, Brown and Linzer 
request full compensatory and/or 
statutory damages, punitive dam-
ages, an injunction on “Levitating,” 
a portion of Dua Lipa’s profits 
stemming from the alleged infringe-
ment, the cost of the lawsuit, and 
any additional remedies the Court 
sees fit.11

The Copyright 
Infringement 
Legal Framework

A general overview of the copy-
right infringement legal framework 

is helpful in assessing the potential 
outcomes of the “Levitating” law-
suits. Specifically, the legal frame-
work from the Ninth Circuit, where 
one of the “Levitating” lawsuits was 
filed, provides great guidance.

In order to establish copyright 
infringement, one must prove two 
elements: owning a valid copyright 
and copying of “constituent ele-
ments of the work that are origi-
nal.”12 Importantly, when there is 
no direct evidence of copying, but 
rather circumstantial evidence, 
plaintiffs must show that:

1.	 the accused infringers had 
access to the copyrighted work, 
and

2.	 the infringing work and the 
copyrighted work “are substan-
tially similar.

Plaintiffs can easily show access to 
the copyrighted work, but “substan-
tial similarity” is harder to show.

Two-Part Test

Luckily, the Ninth Circuit devised 
a two-part test to prove “substantial 
similarity.”13 Under the test, there 
is sufficient copying, and there-
fore “substantial similarity,” if  an 
infringing work meets an “extrin-
sic” and “intrinsic” prong.14 The 
intrinsic prong is met if  there is 
“similarity of expression” between 
the works, as evaluated from the 
subjective standpoint of an “ordi-
nary reasonable observer.”15 The 
extrinsic prong is objective and 
requires comparing the “constitu-
ent elements” of the copyrighted 
and infringing works to see if  there 
is substantial similarity in terms 
of the “protected” elements in the 
copyrighted work.16

As such, if  the commonal-
ity between the copyrighted and 
infringing works is not based on 
“protected” elements, then the 
extrinsic prong is not met, and 
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there is no “substantial similarity” 
between the works for purposes of 
a copyright infringement action. It 
must be noted that the Ninth Circuit 
recognizes that, in certain situations, 
there can be a “substantial similar-
ity” even if  the constituent elements 
are individually unprotected, but 
only if  their “selection and arrange-
ment” reflects originality.17

To understand “substantial similar-
ity” one must define what is “protect-
able” under copyright law. Copyright 
protection extends only to works that 
contain original expression.18 In this 
context, the standard for originality 
is a minimal degree of creativity.19 
According to the Copyright Act, 
protection does not extend to ideas 
or concepts used in original works of 
authorship.20 In the musical context, 
copyright does not protect “common 
or trite musical elements, or common-
place elements that are firmly rooted 
in the genre’s tradition” because  
“[t]hese building blocks belong in the 
public domain and cannot be exclu-
sively appropriated by any particular 
author.”21

Katy Perry “Dark 
Horse” Case and 
an Ostinato

While the “Levitating” lawsuits are 
still young, a recent decision by the 
Ninth Circuit in the infamous Katy 
Perry “Dark Horse” case is a good 
example of how courts conduct 
legal analyses in copyright infringe-
ment cases. The precedential rul-
ing (Gray v. Hudson), released on 
March 10th, affirms a US District 
Judge’s decision to vacate a jury ver-
dict that awarded US$2.8 million in 
damages to a group of rappers who 
claimed Katy Perry’s “Dark Horse” 
copied their song “Joyful Noise.”22

The Ninth Circuit’s opinion 
cogently applies copyright law to 
hold that the plaintiffs in the origi-
nal lawsuit did not provide legally 

sufficient evidence that “Joyful 
Noise” and “Dark Horse” were 
“extrinsically similar” in terms of 
musical features protected by copy-
right law.23

Specifically, the Court reasoned 
that while “Dark Horse” used an 
ostinato (a repeating musical figure) 
similar to the one in “Joyful Noise,” 
the resemblance in the ostinatos 
stemmed from “commonplace, 
unoriginal musical principles” 
and made them uncopyrightable.24 
Without the ostinatos, the plaintiffs 
could not point to any “individu-
ally copyrightable” elements from 
“Joyful Noise” that were “substan-
tially similar” in “Dark Horse.”25

Additionally, the Court held that 
the “Joyful Noise” ostinato was not 
original enough to be a protectable 
combination of uncopyrightable 
elements.26 In turn, under the legal 
framework for copyright infringe-
ment the plaintiffs failed to meet 
their burden.27 The Court put it best 
by opining that:

[a]llowing a copyright over 
[the] material would essen-
tially amount to allowing an 
improper monopoly over two-
note pitch sequences or even 
the minor scale itself, especially 
in light of the limited number 
of expressive choices available 
when it comes to an eight-note 
repeated musical figure.28

“Levitating” 
Lawsuits Likely 
Outcomes

Applying the copyright infringe-
ment framework to the “Levitating” 
lawsuits allows us to understand 
the likely outcomes. First, the 
Artikal Sound System lawsuit does 
not allege any direct evidence of 
copying. As such, Artikal Sound 
System must show that Dua Lipa 
had access to “Live Your Life” and 

that “Levitating” is “substantially 
similar” to their song under the two-
prong test. Access is easily proved, 
as “Live Your Life” was commer-
cially available on multiple stream-
ing services when Dua Lipa wrote 
“Levitating.”29

However, the Artikal Sound 
System lawsuit does not provide 
enough information to pass the 
two-prong “substantial similarity” 
test. The lawsuit only alleges that 
“Levitating” is “substantially simi-
lar” to “Live Your Life,” but does 
not detail any similarities much less 
provide any evidence that there is 
similarity of expression between the 
works from the point of view of a 
reasonable observer, as required by 
the intrinsic component of the test.30

More importantly, the lawsuit does 
not even mention any protectable ele-
ments from “Live Your Life” copied 
in “Levitating” and would, therefore, 
fail the extrinsic prong of the “sub-
stantial similarity” test.31 In turn, 
as submitted, the Artikal Sound 
System lawsuit fails to make a prima 
facie case of copyright infringement 
by Dua Lipa’s “Levitating.”

The story may be different for the 
Brown and Linzer lawsuit. Like the 
first suit, the Brown and Linzer 
lawsuit does not provide direct evi-
dence of copying and will therefore 
only succeed if  it passes the circum-
stantial evidence requirements of 1) 
access and 2) “substantial similar-
ity.” Unlike the first suit, however, 
the Brown and Linzer complaint 
includes comparisons of the notes in 
“Levitating” to the notes in “Wiggle 
and Giggle All Night” and “Don 
Diablo” as support for the allega-
tion of “substantial similarity.”

The Second Circuit, where the law-
suit was filed, held that a court can 
determine as a matter of law that 
two works are not “substantially 
similar” if the similarity between the 
two works concerns non-copyright-
able elements of the copyrighted 
work.32 In practice, this means that 
the Second Circuit can apply the 
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two-prong “substantial similarity” 
test. Brown and Linzer can easily 
prove access to “Wiggle and Giggle 
All Night” and “Don Diablo” since 
both songs are internationally 
popular.33

Brown and Linzer can also meet 
the intrinsic prong of the test 
because, as they point out, “layper-
sons” (ordinary reasonable observ-
ers) have noticed the commonality 
between their copyrighted works 
and “Levitating,” as supported by 
widespread postings on mediums 
like TikTok.34 The extrinsic prong 
of the test is more uncertain.

In their lawsuit, Brown and Linzer 
point to a “signature melody” that 
repeats in “bars 10 and 11 of all 
three songs… [and] with some slight 
variation, in bars 12 and 13.”35 The 
court may find that this “signature 

melody” is not protected by copy-
right if  it reasons that a melody is 
a basic musical principle, much like 
the Ninth Circuit did for ostinatos 
in the Katy Perry “Dark Horse” 
case.

At its core, it seems like Brown 
and Linzer will have to convince 
the court that a melody, which they 
define as “a linear succession of 
musical tones,” qualifies as copy-
rightable because it is an original 
creative expression. Conversely, 
Brown and Linzer can concede that 
a melody is not copyrightable, but 
that their original arrangement and 
use of the melody in their copy-
righted songs is copyrightable. In 
the end, it will be up to whether or 
not a court finds that the “signature 
melody” is copyrightable. As such, 
the outcome of Brown and Linzer’s 

action for copyright infringement is 
uncertain.

Nonetheless, one thing is for sure, 
copied or not, “Levitating” will 
continue powering gym visits and 
nights out dancing.
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