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During the period leading up to and during WorldrWaand the Korean War, Exxon Mobil
Corp.’s predecessor entities (“Exxon”) were presduand directed by the United States
Government (“*USG”) under wartime contracts intoxening their facilities and producing a slate
of products in connection with making aviation g&ss/gas”) and other essential war products.
During the process of performing these requiremevaste products were generated. In 2010 and
2011, Exxon sued the USG in the U.S. District Céurthe Southern District of Texas under the
Comprehensive Environmental Response, Compensatidriability Act of 1980, as amended,
42 U.S.C. 8 9601 et seq. ("CERCLA"), seeking toambtreimbursement from the USG for a
percentage of the costs that Exxon paid, and wititioue to pay, to remediate environmental
damages at its Baytown and Baton Rouge refinenwb reearby chemical plants under the
Resource Conservation and Recovery Act, 42 U.35@08 et seq. (‘RCRA”).

At issue in the Exxon case is whether and, if eowhat extent, a government contractor can
recover from the USG a share of the costs to remedinvironmental pollution that arose in

performance of war-time government contracts whieedJSG exerted pressure and control over
Exxon’s performance. The Exxon case raises questibout damages and proportionate liability
where there is government pressure and contraletisas the handling and disposition of cases
using historical forensic experts.

l. Case Background

In the 1940s, Exxon’s predecessor converted cergdineries and chemical plants in Baytown,
Texas and Baton Rouge, Louisiana for the productibravgas and synthetic rubber. “The
conversion was important to the military victoryeoMapan and Germany. Both refineries operated
under wartime contracts with the United Statesbdth, military needs were given priority over
environmental consequence&xXxon Mobil Corp. v. United Sates of America, Civil Action No.
H-10-2386 and H-11-1914, Slip Op., S.D. Tx, Septenis, 2020, 2020 WL 5573048ip Op”)

at 2.

In 1987, the Louisiana Department of Environmer@alklity (“LDEQ”) issued a Corrective
Action Order directing Exxon to conduct environnamtleanup at the Baton Rouge refinery and
in 1995, the Texas Natural Resources Conservatmmmission, now the Texas Commission on
Environmental Quality (“TCEQ”) issued an Agreed @rdhstructing Exxon to clean up numerous
sites included contaminated areas at the BaytoWmerg. Exxon Mobil Corp. v. United Sates,

101 Fed. CI. 576 (2011) at 57F&xon COFC”). Exxon has incurred environmental cleanup costs
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since thenld. Exxon applied to the U.S. General Services Adstiation for reimbursement of
environmental cleanup costs incurred in the peréome of the government contractExxon
COFC at 579. The GSA never responded to the clailds.

In 2009, Exxon brought two contract cases agamesiiSG at the U.S. Court of Federal Claims
("“COFC"), seeking “recovery for avgas-related eamimental cleanup costs based on a
reimbursement clause in the World War 1l avgas Bumpntracts between Exxon and the
government. The clauses [contained in the Mastgplers Contract (“MSC”)] required the
government to reimburse Exxon for charges incufbgdreason of the avgas productiofee
Exxon Mobil Corp. v. United Sates, 101 Fed. Cl. 576 (2011)Sip Op at 2. In theExxon COFC
case before Judge Smith, the parties moved forapatmmary judgment on the issue of
entitlement. In that case, Judge Smith held tafacts of the Exxon case

follow in the footsteps of ...Shell Oil Co. v. United Sates, 93 Fed. Cl. 439 (Fed. Cl.
2010)] in which this Court previously decided tlssues now raised again by the
Defendant. Although this Court considered CERCh/&hell, whereas this case concerns
state law, the facts and analysis are the sameramapt this court to follow its holding in
Shell. As in Shell, the very purpose of the casttrdauses at issue was to remove the
potential risks any reasonable producer would hetant to take on.

Exxon COFC at 581. The COFC granted partial summary judgnmefiatvor of Exxon on the issue
of entitlement, leaving discovery and the issuguantum for later resolution.

In 2010 and 2011, Exxon filed the instant lawsaithe U.S. District Court for the Southern
District of Texas, suing the USG under CERCLA toaaio reimbursement from the USG for a
percentage of the costs that Exxon paid and wiitiooe to pay to remediate environmental
damages at its Baytown and Baton Rouge refinendsaarby chemical plants under RCRA.
Exxon entered into administrative settlements with State of Texas under CERCLA. In its
lawsuit, Exxon alleged that the environmental wastere attributable to wartime-related efforts
during World War 1l and to a lesser extent the kor&Var and the USG should contribute to the
payment of those costs. Pending resolution ofdhse, the U.S. Court of Federal Claims cases
were stayed Sip Op. at 2.

Il. CERCLA
CERCLA was enacted to promote timely cleanup obhdaus waste sites and ensure the costs of
that cleanup were borne by those responsible écointaminationSip Op at 54. It also provides
that there are four categories of responsible gmthiat may be liable for these cleanup costs:

* Owners and operators of facilities at which hazasdsubstances are located

» Past owners and operators of facilities when thpatial of hazardous substances occurred

» Persons who arranged to dispose of or treat hazarsldbstances

» Transporters of certain hazardous substances.
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42 U.S.C. 9607(a)(1)-(4). CERCLA was amended twidmthat a party could seek contribution
for payment of cleanup response costs:

Any person may seek contribution from any othespewho is liable or potentially liable
under [§ 107(a)], during or following any civil &b under [88 106 or 107(a)] .... In
resolving contribution claims, the court may alliceesponse costs among liable parties
using such equitable factors as the court detesrane appropriate....

42 U.S.C. 8§ 9613(f)(1)Case law indicates that there is no “exhausisteoi criteria” for the
equitable factors to be considered in determinadgllity and cost allocation for such contribution.
Sip Op, at 55.

I1. District Court Litigation
The Exxon case was litigated in three phases:

In the first phase, in response to cross-motionstdonmary judgment, the District Court found,
in pertinent part, that 1) the three-year statditinutations under CERCLA applied to Exxon’s
claims involving the Baytown refinery, 2) CERCLAC®ntribution provision provides Exxon an
exclusive remedy for seeking cleanup costs incumma@ésponse to an administrative settlement
with the State of Texas, 3) Exxon and the USG WeERCLA owners and operators of the
chemical plants, 4) the USG was not a CERCLA ovanerperator of either refinery, 5) Exxon is
entitled to a declaratory judgment that “the Unit&dtes is liable for its equitable share of past
and future cleanup costs incurred at the BaytovehBaton Rouge sitesSip Op. at 3, quoting
Exxon Mobil Corp. v. United Sates, 108 F. Supp. 3d 486 (S.D. Tex. 2015)

A. Allocation Methodology and Factors to Consider

In the second phase, the District Court determiedmethodology to allocate the remediation
costs at each site as between the USG and Exxothat decision, the District Court decided to
employ an allocation methodology — a “productioisdzhanalysis” -- to determine allocation of
costs between Exxon and the USBp Op. at 3. General steps under this methodology irclud

» assigning shares of waste to the various yeartaaf pperation;

» determining what part of the costs were to clearaldous wastes caused during
the periods of the government’s involvement andattrbutable to the production
of war products, for which the government is resilale, as opposed to wastes
caused by Exxon’s production of nonwar productfonmercial sale;

» determining what part of the costs were to clearatdous wastes caused by the
delay in constructing environmental protectionghat refineries and plants, and
what part of the delay is attributable to Exxort@the government; and

* assigning the wartime-related costs subject tocallon based on the parties’
respective degrees of involvement with the wartangvities and other equitable
factors.
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Sip Op. at 3-4. The District Court also determined to eagphe following factors for its equitable
allocation analysis:

* the “Gore” factors, which include:

* (i) the ability of the parties to demonstratetttieir contribution to a discharge,
release or disposal of a hazardous waste can tiegdished;

* (ii) the amount of the hazardous waste involved;
« iii) the degree of toxicity of the hazardous veastvolved;

* (iv) the degree of involvement by the partiesthe generation, transportation,
treatment, storage, or disposal of the hazardogsewa

* (v) the degree of care exercised by the partiis nespect to the hazardous waste
concerned, considering the characteristics of siazlardous waste; and

* (vi) the degree of cooperation by the partiedilie federal, state or local officials
to prevent any harm to the public health or theremment;

* the “Torres” factors, which include:

* the extent to which cleanup costs are attribetablwastes for which a party is
responsible;

* the party’s level of culpability;
* the degree to which the party benefitted fronpdsal of the waste; and
* the party’s ability to pay its share of the castd

* other factors, including:

» the knowledge and acquiescence of the partietha@ncontamination-
causing activities;

* the value of the activities to the national dsgeefforts;
* the parties’ roles at the refineries and chenptamts;
* the parties’ intent to allocate liability; and

* post-war waste handling improvements.

Sip Op. at 4. In that second phase, the District Coud &bsld that Exxon is entitled to recover
future cleanup costs at these units. Id.
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In the third phase, which resulted in the currestision, the parties stipulated to certain cost-
accounting issues, as well as “run-rate” costeémh site to be treated as future costs, and kize o
the offset for insurance. Thus, issues addresstithird phase were limited to:

* the allocation of responsibility for cleanup at the various units, including
a determination of:

* the percentages of wartime production relatetiver products” as opposed
to “commercial” products;

» the adjustments for Exxon’s post-wartime wast&aggment improvements;
and

* the application of the equitable-allocation melblogy set out in the court’s
Phase 2 opinion to determine what amount each parsy pay;

» whether an amount offseting Exxon’s equitablersiwd liability based on the
North American Coverage Case settlement proceat=eided; and

» whether Exxon may recover prejudgment interestin “rate” costs, and
consultant costs.
Sip Op. at 5.

B. Useof Historical Forensic Experts

To establish facts, since there were no live waassor detailed records, the District Court
permitted the use of forensic historians to assenid records and explain their bearing on
guestions presenteflip Op. at 8. The facts below were determined by theridisCourt based
on its determination of the credibility and readaaaess of the historians’ assessments.

Among the key findings of fact were:

 The USG emphasis on maximizing production of aw@as other wartime products
required Exxon to defer or forgo maintenance améirs that would require shutting
down all or part of the refinery and related famk.

* Oil refining is messy. It produces olil, water, avither substances that create toxic
sludges and contaminated water.

» The USG used executive and other powers to pressfinery owners and operators
to convert to producing wartime products, and camgrlike Exxon responded to the
mixture of patriotism and pressure.

* The USG exerted control over the materials and marp essential to refinery
operations, as well as refinery operations.

» USG restrictions on materials and manpower madeeréés unable to install pollution
controls during the war years. Similarly, USG $tence on running the plants 24 hours
a day, 7 days a week, year round, made refinenable to make timely repairs or
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perform routine maintenance. These USG requiresnalso increased hazardous
waste production.

* In 1935, Exxon entered into a contract with the ywisr Corps to produce 100-octane
gasoline. New processing plants and machinery weesgled for this. As of 1940,
national refineries were producing 40,000 barrél4@D-octane gasoline a day, far
short of the amount that would be needed afterlPabor. Sip Op. at 9.

* “War changed almost everything, including how refias operated and what they
produced. The immediate, urgent, and large needviation gasoline for the national
defense effort drastically changed the amount ofipction across the nation. The
government encouraged and, in many ways, effegtregjuired, the refineries’ private
owners and operators to convert as fast as podsibieaking as much high-octane
avgas as possible. By appealing to patriotism, andhaking it clear that access to
materials and resources needed for refining in g lepended on supporting the war
effort, the government obtained what it needed—eeland fast increase in the amount
of avgas and other essential wartime products fbtany use.”Sip Op. at 10.

» The USG first established the Office of Petroleurnofdinator, which issued
“recommendations” and “directives” to the petroleimaustry. It required refineries to
prioritize production of avgas by, inter alia, reging the use of blending agents to
aviation gasoline, boosting alkylate products twrease 100-octane avgas production,
restricting allocation of key materials for avga®guction, issuing priority orders,
preference ratings, and quotas for essential nadgesiip Op .at 10-11. The USG then
established the Petroleum Administration for Wdriol issued “petroleum directives”
and “petroleum administrative orders” governing duction, refining, treating,
storage, shipment, receipt and distribution of gletrm, petroleum products or
associated hydrocarbons, etc. This Petroleum Adtnation acted as the sole
purchaser of avgas from the nation’s petroleum strguand controlled the industry.
Id.

* The Court found that, in the 1940s, “the governnedfactively left the companies no
choice in contracting to make and supply avagad, ligite room to maneuver on
contract terms.'Sip Op. at 11. And, there was in fact no “freedom to enakchoice
between contracting and not contractingd’at 12. If you didn't make the avgas
products you were not able to run your refineri€Bhe Administration ‘coordinated
and supervised’ the activities of private compamiefieries as ‘units of one enterprise
and directed their operations so as to productnth&mum quantities of aviation
gasoline at the earlier possible timeld. at 12. Compliance required posting routine
inspection and maintenance, and minimizing downtiite USG denied requests from
the refineries for improved waste-handling systeors the ground that such
improvements would distract from or interfere wiiperations “vital to the war
program.” Id.

* Also in the 1940s, the War Department acquired &djdcent to the Baytown refinery
to build and operate the Baytown Ordnance Workhis Tacility was constructed at
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USG direction and according to its specificatiolisat 17. In 1955, most of it was
purchased by a predecessor to Exxon. Id. at 18.

» In addition to avgas, these refineries producednateds and feedstocks necessary to
the war effort, including toluene and syntheticbebwhich were needed for ordnance
and other military and civilian requirements. 1td13-14.

» The USG also owned and/or operated sites, inclugamgtly operated or used
plancord, by the refineries and chemical sites, which gatest additional hazardous
products/wastes. Id. at 33-35.

* After VJ Day, extensive federal government contnadr the petroleum industry ended,
but government involvement continued in order teuga a ready supply of petroleum
products in the event of another war. Id. at 15.

* The Korean War in the 1950s heightened the needdomaterials from 1950 to 1953.
The Defense Production Act, passed in 1950, grahiedPresident authority to force
industry to prioritize producing materials neededrfational security. Id. at 15.

* Environmental controls and requirements were wmsd in the 1950s, 1960s, and
1970s, including enactment of RCRA in 1976 and CERGn 1980. Texas and
Louisiana also passed laws on regulating refinei@sSRCLA, for example, was
designed to “promote the timely cleanup of hazasdeaste sites and to ensure that the
costs of such cleanup efforts were borne by thespansible for the contamination.”
Id. at 16.

* With regard to the allocation methodology neededdtermine entitlement as well as
guantum in the case, Exxon proposed allocation odasthhased on “production” while
the USG proposed “time-on-the-risk” model. Id at TAe Court determined that the
production method was more credible and employatiitithis third phase of the case.

 The Court determined that the kind, amount, locatibthe environmental wastes over
time, as shown through historic forensic examimgtestablished a federal nexus to the
contamination that had to be remediated.

Sip Op. at various pages, e.g., 7-35.

C. Didrict Court Determination of Equitable Allocation Using Equitable Factors

2 Though none of the Exxon case decisions appealesitee the term “plancor”, it appears to refettte industrial
facilities established by the Defense Plant Corjpamg“DPC”) ; the DPC was established in 1940db
industrial facilities for the war efforhttps://www.archives.gov/research/quide-fed-
records/groups/234.html#234.5.Zhe word “plancor” is apparently a contractidrine Plant Corporation
establishedSee, e.g., http://what-when-how.com/the-american-economy/dedeplant-corporation-dpc/Facilities
were assigned different plancor numbers as anaffiesignation of a DPC project. TBiep Op. uses different
plancor numbers to refer to the different indusfaailities owned or operated by the USG and suiésin these
cases.
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With regard to equitable allocation, using equigafiaictors, the District Court found:

1. The Knowledge and Acquiescence of the Parties in éhContamination-Causing
Activities - The USG had knowledge that the consequencés directives would lead to
contamination-causing activities and, by its ordarsl directives, acquiesced in the
contamination-causing activitieSip Op. at 45. Though the USG may not have known the
full impact of the expanded wartime production #mdted waste handling procedures, it
knew that the war material production it requirdolected, or participated in during the
years of federal involvement would have a lastind extreme environmental impact. The
USG made the decision that winning the war wasefieoutweighing the environmental
risks and costdd. at 46-47. This supports a significant allocatidcasts to the USG.

2. The Value of the Activities to the National Defens&fforts — It was undisputed by the
parties that the activities in question had vatuéhe National Defense efforts, which the
District Court found supports a significant alldoatof costs to the USG. Id. at 47.

3. The Parties’ Roles at the Refineries and Chemicallénts - While the District Court
found that Exxon, not the USG, was a CERCLA plaperator of the refineries, it
determined that the USG was significantly involwedhe activities and this established a
nexus to the contamination. The District Courbdtsund that the USG was an operator
of the plancors at both refineries and “[tlhe goweent’s direction of certain aspects of
the synthetic-rubber plant operations and the wadisigosal activities make it liable as a
prior operator.’ld. at 47. However, the fact that Exxon continuesgerate these sites and
produce wastes and contribute to response costg@utor to be incurred in the 1980s and
beyond, were determined to be a factor supportiogvar equitable share for the USG. Id.

4. The Parties’ Intent to Allocate Liability — The District Court looked at the three USG-
Exxon contracts for producing avgas during Worldr\Wao determine “whether there is
an indemnification agreement demonstrating ‘thei@sirintent to allocate liability among
themselves.Halliburton Energy Servs., Inc. v. NL Indus., 648 F. Supp. 2d 840, 863 (S.D.
Tex. 2009)" Id at 48. The first and third contracts with thefense Supplies Corporation
and Exxon were supply contracts which containedaat®t Suppliers Contract (“MSC”).
The MSC contained a provision:

Buyer shall pay in addition to the prices as eghbl in Sections IV and V hereof,
any new or additional taxes, fees, or chargesyakiaa income, excess profits, or
corporate franchise taxes, which Seller or its $app may be required by a
municipal, state or federal law in the United Staieany foreign country to collect
or pay by reason of the production, manufacturde sa delivery of the
commaodities delivered hereunder.

Id. at 49.

The District Court followed the reasoning of theSUCourt of Appeals for the Federal
Circuit inShell Qil Co.v. U.S, 751 F.3d 1282, 1293 (Fed. Cir. 2014), which paaviously
interpreted this MSC language and determined thetjuired the USG to reimburse Exxon
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under its avgas contracts for CERCLA charges imclfiby reason of the production,
manufacture, sale or delivery of [avgas]™:

The Federal Circuit interpreted “charges” to in@udosts” and found that the plain
language of the contract provision meant that “CERCosts are ‘charges’ within
the meaning of the relevant contract provision[:][The avgas contracts promise
reimbursement of ‘any new or additional ... chargles government imposes on
the Oil Companies ‘by reason of the production, nfacture, sale or delivery of
[avgas].” " 1d.

Sip Op. at 49.

5. Post War Waste-Handling Improvements- The District Court found that there was
credible evidence that Exxon had implemented nuogewaste-improvement programs at
the refineries after the period of federal invohet) which supports allocation of
increased remediation costs to the USIG Op. at 50.

Based on this analysis, the Court determined flatation of costs to the USG was appropriate.
It applied the Exxon experts’ forensic calculatiobat adjusted them by 5% for each refining
facility (Baytown and Baton Rouge) based on the W8I& in the refineries compared to Exxon’s
role, as well as the limitations of being able teasure the effort of the waste-processing
improvements achieved between the period 1950 giirthe 1980s. It found and concluded that,
after considering all equitable factors, the USG wable under CERCLA for an allocated share
of 24.67 percent for past response costs at Baytnwh14.4 percent for past response costs
incurred at Baton Roug8lip Op. at 56.

Because the USG owned the Baytown Ordnance Wdgkglse Court did not reduce the allocation
costs to the USG for that site. It found and codetlithat, after considering all equitable factors,
the USG was liable under CERCLA for an allocatestrsiof 36.54 percent for past response costs
incurred at Baytown Ordnance Works/Tankfarm 300aA&Ep Op. at 56.

D. District Court Award of Interest

Having established the amount of the allocatiothefremediation costs to be funded by the USG
and that the remediation costs had been paid bypixke District Court also directed the USG
to pay interest on the allocated amounts at tleemaindated by CERCLA.

E. District Court Awards Declaratory Judgment for Already Incurred Past Remediation
Costs On Which Evidence Had Been Provided

The District Court also issued a declaratory judgine assign the government the same allocation
of costs for the units that Exxon had already inedipast remediation costs. However, the District
Court refused to enter a declaratory judgment éonadiation for adjacent waterbodies or units
where Exxon had not already incurred past respooses or provided evidence of past response
costs, on the ground that the facts had not be#nisntly developed.

F. Insurance Offset
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CERCLA prohibits a double recovery. However, thstiict Court did not reduce the amount of
costs awarded to Exxon even though it receivedamae proceeds for the two facilities at issue
based on Exxon representations that it would nadioba double recovery unless the Court
allocated to the USG more than 94 percent of Exxamimed past costs of $51.0 million at

Baytown ($48.1 million) or more than 87 percentakon’s claimed past costs of $26.0 million

at Baton Rouge ($22.7 millignSip Op. at 53.

Thus, the District Court issued a total damage dwarfavor of Exxon in the amount of
$20,328,670, plus declaratory judgment in favorEakon against the USG for a percentage
allocation for costs incurred for units at whichxBr has already incurred past response costs as
described in the bench trial.

V. Lessons to be Learned

Government contractors may be required to opematevdartime, contingency or emergency
environments. The current pandemic poses challeiogesntractors that are required to perform
their government contracts under schedules or désset by rated orders or other USG direction.
Speed in meeting these requirements is crucialveier, as th&xxon case points up, contractors

should check to see if their contracts contain inkiécation provisions to address unforeseen
consequences of performing such time-sensitiveatomal security requirements.

Additionally, where the contract or underlying stat permits recovery, but does not layout the
precise methodology upon which to allocate suchisgdhere may be a number of factors to
consider. Careful documentation and record-keepingur actions, the USG direction, and your
impacts and costs can mean the difference betvesavery or future liability.
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